United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


Dnited States Court of Appeals 


Fog THe Distaicr or Corvmsia Crscvit 


No. 23,342 


—_———_- 


Locar Uxiox 636, Usrrep AssocraTIoN OF JOUBNEYMEN AND 
APPRENTICES OF THE PLUMBING AND PIPEFITIING In- 
pusrey of THE Usirep Srares asp Canapa, AFL-CIO, 
Petitioner 

v. 


Nartosan Lasoz Retations Boaz, Respondent 


od 


On Petition To Review and Cross-Application for Enforcement 
of a Decision and Order of the National Labor Relations Board 


—————————————————— 
Puzss or Exxox S. ApaMs PRIsTsNG, Iatc., WpapuNcTOM, D.C. 


< <> 


DECISION AND ORDER 
TrraL ExaMINerR’s DEcISsION 
Excerpts From TRANSCRIPT OF PROCEEDINGS: 
Witnesses: 
Warren Carden 
James P. Noble 
LaVern J. Nelsen 
Edward A. Page 
Robert Quinn 
Donald McNamara 
Charles F. Roche 
Charles Kuphal 
James M. Knight 
William Kelly 
James Patrick McCabe 
Kenneth Zule 
Lewis Lusher 
Edward A. Page, Jr. ...... eee ee eee eee ree 105 


EXHIsITs: 
Respondent’s Exhibit No. 
Respondent’s Exhibit No. : 
Respondent’s Exhibit No. 
Respondent’s Exhibit No. 
General Counsel’s Exhibit No. 1(a) 
General Counsel’s Exhibit No. 3 
General Counsel’s Exhibit No. 8 
General Counsel’s Exhibit No. 9 .......-+-++++55- 128 
General Counsel’s Exhibit No. 10 


United States Court of Appeals 


For tue District oF CoLumBua Crecuir 


Locau Union 636, UxiTep AssocraTION OF JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING aND Preerirtine Ix- 
DUSTRY OF THE Unirep Srates anp Caxapa, AFL-CIO, 
Petitioner 

v. 


Natioxat Lasor Reuations Boarp, Respondent 


On Petition To Review and Cross-Application for Enforcement 
of a Decision and Order of the National Labor Relations Board 


2 
UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case 7-CC-435 


Locat 636, Usirep ASSOCIATION OF JouRNEYMEN aND AP- 
PRENTICES OF THE PLUMBING AND Pre Fitttxe Ix- 
pUSTEY OF THE Unitep Staves anD CaNaDa, AFL-CIO 


and 


Mecuanicat ConTRACTORS ASSOCIATION OF Dernorr, Inc. 


Decision and Order 


On August 13, 1968, Trial Examiner Alvin Lieberman 
issued his Decision in the above-entitled proceeding, find- 
ing that Respondent had engaged in certain unfair labor 
practices as alleged in the complaint, and recommending 
that it cease and desist therefrom and take certain affirma- 
tive action, as set forth in the attached Trial Examiner’s 
Decision. Thereafter, Respondent filed exceptions to the 
Trial Examiner’s Decision, and a supporting brief. The 
Charging Party filed a brief in support of the Trial 
Examiner’s Decision and in answer to Respondent’s ex- 
ceptions. 


Pursuant to the provisions of Section 3(b) of the Na- 
tional Labor Relations Act, as amended, the National Labor 
Relations Board has delegated its powers in connection 
with this case to a three-member panel. 


The Board has reviewed the rulings of the Trial Examiner 
made at the hearing and finds that no prejudicial error was 
committed. The rulings are hereby affirmed. The Board 
has considered the Trial Examiner’s Decision, the excep- 
tions and briefs, and the entire record in this case, and 
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hereby adopts the findings,’ conclusions and recommenda- 
tions of the Trial Examiner as modified herein. 


The issue in this and related cases in determining whether 
a union by its conduct has violated Section 8(b)(4)(B) of 
the Act? is whether the dispute is between the union and 
the person against whom the union’s action is directed or 
between the union and another person. This issue can be 
resolved, as recently stated by the Court of Appeals for 
the First Circuit,’ by a consideration of two questions: (1) 
What was the union seeking? (2) Was the person against 
whom the union directed its action in a position to do 
anything about it? 


Page Plumbing was the mechanical contractor involved 
in the construction of an additional building for Holy 
Cross Hospital. The engineer and architect retained by 
the Hospital specified in their plans that room heating and 
cooling should be provided by factory-piped fan coil units.* 


1As we agree with the Trial Examiner that it is unnecessary to reach 
the question of historical practice, we do not adopt his further finding that 
the piping work here involved has not historically and traditionally been 
performed at the jobsite. See and compare N.L.B.B, Vv. International Long- 
ghoremen’s Association, (Bd, of Harbor Commissioners), 331 F.2d 712 at 
719 (C.A. 3). 


177 NLRB No. 14 


2Section 8(b)(4) provides that it shall be an unfair labor practice for 
a labor organization ‘‘(i) to engage in, or to induce or encourage any 
individual . . . to engage in a strike or a refusal . . . to use, manufacture, 
process . . . or otherwise handle or work on any goods . . . or to perform 
any services; or (ii) to threaten, coerce, or restrain any person engaged in com- 
merce . . . where in either case an object thereof is: .. . (B) foreing or re- 
quiring any person to cease using, selling, handling, transporting, or otherwise 
dealing in the products of any other producer, processor, or manufacturer, or to 
cease doing busincss with any other person. . . .’” 


% Beacon Caatle Square Bldg. Corp. v. N.L.R.B., 406 F.2d 188 (C.A. 1). 


4In agrecing with the Trial Examiner that the specification required that 
the fan coil units be prepipod, we rely on the following facts: (1) Noble, 
tho mechanical ongincer, prior to drawing up the particular specification in- 
volved here, consulted with several manufacturers concerning the arrange- 
mont. of the valves and piping in a single compartment and the ability of 
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All bidders, including Page, were advised of this specifica- 
tion and submitted their bids in reliance thereon. The 
specifications further provided that the architect was to 
supervise the work and that he ‘‘shall interpret the Speci- 
fications . . . and shall decide all other questions in con- 
nection with the work.”’ 


Although aware of the specifications, Respondent in- 
sisted to Page that the latter’s employees, who were mem- 
bers of Respondent, were entitled to fabricate and install 
certain piping on the fan coil units in accordance with the 
collective-bargaining contract between Respondent and an 
association of which Page was a member. The contract 
provided that ‘‘all pipe two inches (2”) and under and all 
hanger rods are to be cut, threaded, and installed by em- 
ployees on the job.’’ Inasmuch as the contract between 
Page and Holy Cross Hospital required Page to perform 
all work ‘‘in strict accordance with the specifications,”’ 
Page was without power to comply with Respondent’s re- 
quest. However, in an attempt to satisfy Respondent, Page 
did propose to the architect that the piping of the fan coil 


cn ne EEE 
the manufacturers so to prepipe the units, and thereafter included those 
able to prepipe in the list approved manufacturers. (2) Noble, at 
the time of drawing up the specification, intended that it require pre- 
piping. (3) Nelson, the architect, and Noble agreed, in conferences con- 
cerning the specifications, that the fan coil units be prepiped. (4) Noble, 
during the bid period, advised contractors that the specification required 
prepiping. (5) Page understood at the time he submitted his bid that the 
3 cation called for prepiping. (6) The end pocket valves, which the speci- 
Seation clearly required to be installed by the manufacturer of the fan coil 
units, are incorporated in and held in place by the associated or end pocket 
piping, and this is the normal way in which the valves are installed in the 
fan eoil unit. (7) A prototype prepiped fan coil unit was delivered to the 
construction site and was there repiped by Respondent’s members in accord: 
ance with instructions from Page to provide (a) that the end pocket piping 
be in position for connection to the permanent piping, and (b) that the 
valves be eaxily accessible for maintenance purposes; the improved unit was 
then returned to the manufacturer for use as a prototype in the manufacture 
of identical units whieh could be used interchangeably throughout the building, 
interehangeability being an underlying reason for requiring prepiping. (8) 
Noble subsequently visited the manufacturer’s plant for the purpose of in- 
structing the manufacturer as to the acceptability of the piping. 
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units provided for in the specifications be fabricated at the 
construction site. The architect rejected the proposal and 
insisted that the units be shipped to the job preassembled, 
as required by the specifications. Thereafter, as conceded 
by Respondent and found by the Trial Examiner, Respond- 
ent induced the employees of Page at the Holy Cross Hos- 
pital job site not to handle the factory-preassembled fan 
coil units. 


It is obvious from the foregoing facts that Page, although 
willing to do so, was powerless to comply with Respondent’s 
demand. As the Hospital through its architect would not 
relax or change the specifications for the job, a strike 
against Page would be fruitless in terms of achieving Re- 
spondent’s objective, unless Page’s customer, the Hospital 
or its architect, was thereby persuaded to change the con- 
tract specifications so as to permit Page’s employees to fab- 
ricate certain piping on the job. In the real and practical 
sense Page was a neutral; it was caught between the con- 
flicting demands of the Respondent and the Hospital, and 
was without power to resolve the conflict in the manner 
desired by Respondent. Section 8(b)(4) of the Act was 
intended to protect ‘‘employers in the position of neutrals 
between contending parties.”’* Inasmuch as Page was in- 
capable of complying with Respondent’s demands, an object 
of Respondent’s conduct directed at Page must inevitably 
have been to cause Page to rescind its contract and thus 
cease doing business with the Hospital, a violation of Sec- 
tion 8(b)(4)(B) of the Act.® 


In deciding that Page was not the primary employer, 
we have used the ‘‘right to control’’ test.7 This is the 


5 National Woodwork Manufacturers Assn. v. N.L.B.B., 386 U.S. 612, 625. 


6 Pipe Fitters Local 120 (Mechanical Contractors’ Association of Cleve- 
land, Inc.), 168 NLRB No. 138; Local 5, Plumbers (Arthur Venneri Company), 
137 NLRB 828, enfd. 321 F.2d 366 (C.A.D.C.), cert. denied 375 U.S. 921; 
International Longshoremen’s Association (Board of Harbor Commissioners), 
137 NLRB 1178, 1182, enfd. 331 F.2d 712, 717 (C.A. 3). 


7 Idem. 
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most readily available analytical tool in deciding the pri- 
mary-secondary dichotomy and conforms, we believe, with 
the Congressional intent in proscribing secondary boy- 
eotts. It has received the approval of a number of Courts 
of Appeals. As explained by Judge Prettyman: ? 


_. . The basic criterion is, as the statute (Section 
S(b)(4)) specifically provides, the object, or objects, 
of the union action. So the problem is: What was the 
object! The Board has held several times that, if a 
union demands that a contractor do something he is 
powerless to do except by ceasing to do business with 
somebody not involved in the dispute, it is manifest 
that an object of the union is to induce this cessation of 
business. The courts to which this problem has come 
have agreed with the holdings. 


We think this is rational and proper reasoning. 


Recently the Court of Appeals for the Eighth Cireuit’® 


expressed the view that the teachings of the Supreme 
Court’s opinion in the National Woodwork case” indicate 
that “‘right to control”’ in and of itself can no longer be 
considered of decisive significance. We do not agree with 
this reading of the National Woodwork opinion. The Na- 
tional Woodwork case as it came before the Supreme Court 
involved only a situation where the contractor against 
whom the respondent union struck had the power either 


3 National Woodwork Manufacturers Assn. Vv. N.L.B.B., 354 F.2d 594 (C.A. 
7); Ohio Valley Carpenters District Council, U.B. of C. v. N.L-B.B., 339 F.2d 
142 (CAL. 6); NL.BB. v. International Longshoremen’s Association, 331 
P.2d T12 (CA. 2); Local 5, Plumbers (Arthur Venneri Company) v. N.L.E.B., 
321 F.2d 266 (C.ADC.); NLBB. v. Enterprise Association, 285 F.2d 642 
(C.A. 2) 


2 Ohio Valley Carpenters District Council, U.B. of C. N.LE.B., 339 F.2d 142, 
145 (CA. 6). 


10Americaon Boiler Manufacturers Association v. N.L.B.B., 404 F.2d 556 
(C.A, 8). 


21 Natignal Woodwork Manufacturers Assn. v. NL2EB., mupra. 
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to fabricate doors on the jobsite or purchase prefabricated 
doors. He elected to do the latter. That case before the 
Board also involved an allegation that the respondent union 
had violated 8(b)(4)(B) by striking other contractors 
whose contracts with the owners of the construction proj- 
ects involved specified that the contractors should furnish 
and install prefinished doors. The Board held that the 
union’s refusal to permit handling of these doors was a 
violation of Section 8(b)(4)(B).12 The court of appeals 
affirmed this finding.* ‘The union did not seek review 
thereof. In the light of this situation the Supreme Court 
said that the Board’s ‘‘right to control’’ doctrine was not 
before the Court. It seems to us, therefore, that the 
words used by the Court in rationalizing its holding must 
be considered exclusively in the light of the question before 
it. It would be anomalous to argue that, although the 
Court expressly stated that it was not determining the 
validity of the ‘‘right to control” test, it nevertheless re- 
jected that test. Therefore, until the Supreme Court ex- 
plicitly decides to the contrary, the Board will continue to 
use the ‘‘right to control’’ test in appropriate circumstances 
in determining whether an unlawful secondary boycott 
exists. 


Accordingly, we find, in agreement with the Trial Ex- 
aminer, that by its conduct vis a vis Page, Respondent en- 


12 Metropolitan District Council of Philadelphia, U.B. C. g J. of 4. (Na- 
tional Woodwork Manufacturers Association), 149 NLRB 646. 


13 National Woodwork Manufacturers Assn, v. N.L.B.B., 354 F.2d 594 (CA. 
7). 


14 National Woodwork Manufacturers Assn. V. N.L.R.B., supra at 616, fn. 3. 


15 In Beacon Castle Square Building Corp, v. N.L.R.B., supra, a decision 
handed down subsequent to the Supreme Court's opinion in National Wood- 
work, the First Circuit Court of Appeals denied a petition for review of a 
Board order (170 NLRB No. 126) dismissing a complaint alleging $(b) (4) 
(i) and (ii)(B) violation and in doing so applied the ‘‘right to control’’ 
test. It is true that in a footnote ‘‘morcover’’ argument, the court referred 
to the Eighth Circuit’s decision in American Boiler Manufacturers Assn, in 
support of its Decision, but this was dictum. 
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gaged in unfair labor practices within the meaning of Sec- 
tion $(b) (4) (i) and (ii) (B) of the Act. 


ORDER 


Pursuant to Section 10(¢) of the National Labor Rela- 
tions Act, as amended, the National Labor Relations Board 
hereby adopts as its Order the Recommended Order of the 
Trial Examiner. and orders that Respondent, Local 636, 
Tnited Association of Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry of the United States 
and Canada, AFL-CIO, its officers, agents, and representa- 
tives, shall take the action set forth in the Trial Examiner’s 
Recommended Order. 


Dated, Washington, D. C. June 30, 1969. 


Fraxx W. McCuitocx, 
Chairman 


Joun H. Fasxixe, 


Member 


Sam Zacogtia, 
Member 


NationaL Lagos Retations Boarp 


Errata 
The Trial Examiner’s Decision which issued herein on 
August 13, 1968, is hereby corrected in the following 
respects: 
Substitute the number ‘‘22”’ for the number ‘‘21’’ 
appearing in footnote 24 on page 13, line 46. 
Atvis LIzBERMAN 


Alvin Lieberman 
Trial Examimer 


Dated: September 5, 1968. 
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Trial Examiner's Decision 
Statement of the Case 


Anvix Liesermax, Trial Examiner: The trial in this 
proceeding, with all parties represented, was held before 
me in Detroit, Michigan, on several days between April 
8, and May 3, 1968, upon a complaint of the General Coun- 
sel issued on March 18, 1968,’ and respondent’s answer.* 
In general, the issue litigated was whether respondent vio- 
lated Section 8(b)(4)(i) and (ii)(B) of the Act. Par- 
ticularly, the questions for decision are as follows: 


1. Did an object of respondent’s inducement of employees 
of Page Plumbing and Heating Company (herein called 
Page Plumbing) to refuse to handle or install factory piped 
fan coil room heating and cooling units in a hospital under 
construction at which Page Plumbing is the mechanical con- 
tractor fall within the proscriptions of Section 8(b) (4) (B) 
of the Act? 


9. A subsidiary question relating to respondent’s object 


is: Did the architectural specifications for the construction 


1 The complaint was issued on a charge filed on March 5, 1968, by Mechan- 
ical Contractors Association of Detroit, Inc. (herein called the Association). 


2 During the trial the complaint and answer were revised in several respects. 
Insofar as the complaint is concerned paragraph 9 was amended to remore 
tho designation of employer from Holy Cross Hospital and to allege only 
that it is a person within the meaning of those sections of the National 
Labor Relations Act, as amended (herein called the Act), set forth in the para- 
graph; paragraph 11 was amended by striking the following names and desig- 
nations opposite those names; Don McNamara, Tom Williams, Pete Boyle. 
and Bill Palmer; paragraph 18 was stricken in its entirety; and the following 
paragraph was substituted for paragraph 20: 


On or about March 4, 1968, two pre-piped Schemenaucr fan coil units 
to which were attached the Robertshaw valves, according to the speci- 
fications referred to in paragraphs 12, 13, and 16 above, were trans- 
ported to the Holy Cross Hospital jobsite. 


Upon the amendment of the complaint paragraphs 8, 9, 11, and 20 of the 
answer were amended to admit the correspondingly numbered paragraphs 
of the amended complaint, and paragraph 18 of the answer was stricken. 
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of the building in question require the installation of fac- 
tory piped fan coil room units by Page Plumbing. 


Upon the entire record upon my observation of the 
witnesses and their demeanor while testifying, and upon 
eareful consideration of the arguments made and the able 
briefs submitted by the parties, I make the following: 


Findings of Fact 
I. Jurisdiction 


There are three entrepreneural entities involved in this 
proceeding. They are Holy Cross Hospital, Franciscan 
Sisters of Michigan, Inc. (herein called Holy Cross Hos- 
pital), for whose account a hospital building is being erected 
in Detroit, Michigan; Page Plumbing which was awarded 
the contract to perform the mechanical work, including the 
installation of fan coil room units, on the building under 
construction; and Schemenauer Manufacturing Company 
(herein called Schemenauer), the manufacturer of the fan 
coil room units which Page is to install in the hospital 
building. 


Holy Cross Hospital owns and operates a hospital in 
Detroit, Michigan. The hospital building presently being 
built will, when completed, serve as an addition to Holy 
Cross Hospital’s existing facility. 


Schemenauer is engaged at Holland, Ohio, in the manu- 
facture and sale of fan coil heating and cooling units and 
related equipment. Schemenauer annually sells and ships 
directly to customers located outside the State of Ohio, 
products valued at more than $50,000. 


Page Plumbing, a member of the Association, the charg- 
ing party in this proceeding, is a mechanical contractor in 
the building and construction industry, whose place of busi- 


ZIssued simultaneously is a separate order connecting the stenographic 
transeript of this proceeding in several respects. 
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ness is located at River Rouge, Michigan. During 1967, 
a representative period, Page Plumbing purchased and re- 
ceived in the State of Michigan products valued at more 
than $50,000 from suppliers located in other States. Page 
Plumbing bought goods and supplies worth more than 
$50,000 from vendors located outside the State of Michigan 
for use in connection with its work at the building being 
erected for Holy Cross Hospital. 


On the foregoing facts I find that Holy Cross Hospital is 
a person within the meaning of the Act.t I further find 
that the assertion of jurisdiction over this matter by the 
Board is warranted. S. M. Kisner, et al., 131 NLRB 1196, 
1198-1200; Stemons Mailing Service, 122 NLRB 81, 85; 
McAllister Transfer, Inc., 110 NLRB 1769, 1771-72. 


II. The Labor Organization Involved 


Respondent is a labor organization within the meaning of 
the Act. 


III. The Alleged Unfair Labor Practices 
A. Introduction 


Briefly this case concerns itself with the refusal, con- 
cededly induced by respondent, of employees of Page 
Plumbing to handle fan coil units manufactured by Sche- 
menauer or to install them, in rooms of a hospital building 
being erected for Holy Cross Hospital because they were 
not piped at the construction site, but, instead, arrived 
there with factory attached piping measuring 2 inches and 
less in diameter. 


The complaint alleges, and the General Counsel and the 
Association argue,* that respondent’s inducement of the 

4 For a discussion of the impact upon commerce of the hospital industry 
generally, see Butte Medical Properties, ete., 168 NLRB No, 52. 


5 As the arguments of the General Counsel and the Association are similar 
they will be referred to as the General Counsel's contentions, 
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employees in question not to install the factory piped fan 
evil room units was violative of Section 8(b)(+)(B) of the 
Act*® for the reason that the piping of the units was not 
within the control of Page Plumbing. This argument, in 
turn, rests upon the General Counsel’s contention that the 
architectural specifications, which form part of Page 
Plumbing’s building contract with Holy Cross Hospital, 
require Page Plumbing to furnish and install factory piped 
fan coil room units. 


Claiming that its object in inducing employees of Page 
Plumbing not to handle the factory piped fan coil room 
units did not fall within the proscription of Section 8(b) 
(+)(B) of the Act, respondent contends that it did not vio- 
late that section. The object of its inducement, argues 
respondent, was to enforce its collective-bargaining agree- 
ment with Page Plumbing which provides for jobsite pip- 
ing of such units when, as here, the pipe measures 2 inches 


3(>) (4) (B), commonly referred to as the Act’s secondary boy- 
eott provision, reads as follows: 


See. 5. 
(®) It shall be an unfair labor practice for a labor organization or its 


. ° ° cs . . . . . 


(4) (i) to engage in, or to induce or encourage any individual employed 
by any person engaged in commerce or in an industry affecting commerce 
to engage in, a strike or a refusal in the course of his employment to 

re, process, transport, or otherwise handle or work on any 
materials, or commodities or to perform any services; 
reaten, coerce, or restrain any person engaged in com- 


. ° ° ° ° ° . . . . *. 


(B) forcing or requiring any person to cease using, selling, handling, 
transporting, or otherwise dealing in the products of any other pro- 
dueer, processor, or manufacturer, or to cease doing business with 
any other person, ... Provided, That nothing contained in this clause 
(B) shall be construed to make unlawful, where not otherwise unlaw- 
ful, any primary strike or primary picketing; 
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or less in diameter. The purpose of this provision, re- 
spondent asserts on brief, is the permissible one of pre- 
serving ‘‘for job site pipefitters [such as those employed 
by Page Plumbing] . . . work they have historically and 
traditionally performed at job site.”’ 


Respondent’s position concerning the architectural spe- 
cifications is that they do not, as the General Counsel urges, 
require Page Plumbing to furnish and install factory piped 
fan coil room units. Alternatively, respondent contends 
that even if they do contain such a requirement this, alone, 
is insufficient to deprive Page Plumbing of control over 
the piping. 


B. Preliminary Facts and Conclusions 


1. Respondent’s collective-bargaining contracts 
with the Association 


Since about 1958 respondent’s collective-bargaining con- 
tracts with the Association, binding upon Page Plumbing 
and the Association’s other members, contained provisions 
requiring pipe of a certain diameter to be cut, threaded, and 
installed by pipefitters at construction sites. Article XI 
of respondent’s current agreement with the Association 
states, in this respect, that ‘‘all pipe two inches (2”) and 
under and all hanger rods are to be cut, threaded, and in- 
stalled by employees on the job.”’ Similar language has 
appeared in collective-bargaining contracts between re- 
spondent and associations of plumbing and mechanical con- 
tractors since about 1941, and respondent has successfully 
resisted efforts to delete it. 


2. Pipefitters’ historical and traditional work 


Respondent refers to article XI of its current agreement 
and similar provisions in previous agreements as clauses 
preserving for its members ‘“work they have historically 
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and traditionally performed at job site.’’? In this con- 
nection, William Kelly, respondent’s business manager, 
testified that upwards of SO percent of jobsite work per- 
formed by pipefitters is ‘ton pipe two inches and under.”’ 
However, there is no breakdown in the record as to how 

uch of this work consists of installing in buildings under 
construction main and branch pipelines, with which this 
ease is not concerned, and how much of this work is de- 
voted to the piping of auxiliary equipment, as typified by 
fan coil units, the possible relevancy of which has already 
been diseussed.* 


On the other hand, the record shows that a variety of 
equipment containing factory piping measuring 2 inches or 
less is regularly handled and installed in buildings without 
disturbing the factory piping by pipefitters qualified to 
pipe the units involved at the jobsite. Thus, even the fan 
coil room units involved in this proceeding contain factory 
piping of less than 2 inches, technically known as crossover 


piping, and coils,’ which piping, respondent admits in its 
brief, pipefitters ‘‘have never performed in the field.”” Fur- 


tIn siew of the fact, as I find below, that the architectural specifications 
e hospital under construction required Page Plumbing, the mechanical 
tor, to install factory piped fan coil room units, a finding on the 
on of whether piping of the type appearing on such units has ‘‘his- 
eally and traditionally’’ been performed by pipefitters at jobsites, becomes 
unnecessary. National Woodwork Manufacturers Association, 149 NLRB 646, 
65%, afd. in this respect 354 F.2d 594 (C.A. 7). Such a finding, however, 
would have been necessary in the event of a determination that the archi- 
1 specifeations did not preelude Page Plumbing from piping the units 
« construction site. National Woodwork Manufacturers Association, et al, 
_ NLL-EB., 236 US. 612, 616, 646. For this reason evidence was received 
istorieal and traditional work of pipefitters and its inclusion 
te piping of equipment exemplified by, but not limited to, 
supplied by Schemenauer for installation by Page Plumbing. 
» having been received, a finding on this point will be made 

for such value as it may have. 


% See footnote 7. 


9 These units also contain a combination of pipe, known as end pocket 
piping, also measuring 2 inches or less in diameter. 
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thermore, the record also shows that other types of factory 
piped equipment, including boilers, chillers, sterilizers, re- 
frigeration units, and ceiling heating panels, are likewise 
handled and installed in buildings by pipefitters leaving the 
factory piping undisturbed. 


Accordingly, I cannot find on this record that piping of 
the type concerned here is, as respondent asserts ‘work 
[pipefitters] have historically and traditionally performed 
at job site.”’ 


3. The specifications 


About 1964 LaVern J. Nelson, an architect, was engaged 
by Holy Cross Hospital to design an addition to its exist- 
ing hospital. With the agreement of Holy Cross Hospital, 
Nelson retained James P. Noble, a mechanical engineer, to 
assist him in preparing the mechanical plans and specifica- 
tions and to supervise their execution. 


At conferences for the development of the mechanical 
concept for the hospital addition Nelson and Noble both 
agreed that room heating and cooling should be provided 
by factory piped fan coil units. Noble then drew the plans 
and specifications for the mechanical work, which, from 
time to time, he reviewed with Nelson. These covered, 
among other things the new buildings’ plumbing, heating, 
air conditioning, and ventilating systems and made provi- 
sion for room heating and cooling by fan coil units.” 


The introductory language of the specifications relating 
to the room heating and cooling units states that the 
“‘(eJontractor shall furnish and install, where shown on 
the plans, fan-coil room units manufactured and equipped 
as follows.’? They then describe the components of the 


10 The mechanical specifications were recieved in evidence as General Coun- 
sctl’s Exhibit 3. This exhibit will, as the oceasion arises, be refererd to in 
this Decision as G.C.Exh, 3. 
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units: such as, the cabinet, coil, fan, ete, and concluded 
with the following language: 


Unit manufacturer shall install automatic pneumatic 
temperature control valves furnished by Control Con- 
tractor and shall provide all associated piping includ- 
ing a non-rated stop valve (optional—rated gas valve) 
on supply and return. ... 


* * 7 ca » * * 6 a 


Approved products shall be Schemenauer, American 
‘Air Filter, Carrier, or approved equal.” 


The mechanical specifications also provide that the archi- 
tect shall supervise all work, and that he ‘‘shall interpret 
the Specifications . . . and shall decide all other questions 
in connection with the work.’’ * 


Upon the completion of the mechanical plans and speci- 
fications early in 1966 they were submitted to contractors 


and bids were invited. During the bidding period, which 
closed in May 1966, Noble, the engineer who prepared the 
plans and specifications, conferred with several mechanical 
contractors, including Page Plumbing. 


In the course of his conferences with the contractors 
Noble diseussed the entire job with them and answered 
their questions concerning his interpretation of the plans. 
In this connection, Noble, as he related, advised the con- 
tractors, when the subject arose, that ‘‘the specifications 
called for prepiped [fan coil] units.” 


Not only did Noble advise contractors during the bidding 
period that the fan coil room units were to be ‘‘prepiped,”’ 
but he also gave his interpretation of his specifications 
from the witness stand. ‘‘It provides,”’ he testified, ‘‘that 
the manufacturer of the fan coil unit furnish, install the 


—— 


12G.C. Exh. 2, pages MAC—4 and MAC—9. 


12 G.C, Exh. 3, ‘‘General Conditions,’’ page 2. 
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control valves and the piping in connection with it. This as 
a completed, prepiped, prewired unit will then be shipped 
to the contractor.”? Noble further testified that in drawing 
the specifications for the units, ‘‘it was [his] intent to 
provide for prepiping . . . and preassembly.”’ 


Nelson and Edward Page, president of Page Plumbing, 
which pursuant to contract with Holy Cross Hospital is 
performing the mechanical work involved in building the 
addition to its hospital, gave similar testimony as to the 
meaning of the specifications relating to the fan coil room 
units. Thus, Nelson, who as architect, it will be remem- 
bered, is specially designated in the specifications to be 
their interpreter ‘‘and to decide all other questions in con- 
nection with the work’”’ stated that he ‘‘was aware that 
when the specifications were written [the fan coil room 
units] were to be prepiped.’’ In the same vein Page, 
who signed the bid submitted by Page Plumbing on the 
basis of which Page Plumbing was awarded the mechanical 


contract, said that ‘‘the specification ealled for fan coil 
units to be furnished with control valves and associated 
piping, factory installed’’; that it was his ‘‘understanding 
[when he submitted the bid] that there was to be prepip- 
ing’’; and that ‘‘there wasn’t any doubt in [his] mind’’ as 
to this. 


‘As noted above in connection with my findings as to the 
historical and traditional work of pipefitters, the fan coil- 
room units in question contain a combination of pipe known 
as end pocket piping. The automatic pneumatic tempera- 
ture control valves mentioned in the specifications are at- 
tached to, and held in place by, pipes within this end 
pocket. As Kelly, respondent’s business manager, testi- 
fied in this regard, he has never ‘‘seen a fan coil unit [of 
the particular type under consideration here] in which 
[the] control valves are mounted any differently.”’ 


The contract between Page Plumbing and Holy Cross 
Hospital, which was entered into on June 8, 1966, pro- 


1 


vides in pertinent part, that Page Plumbing ‘‘shall furnish 
all labor and materials and perform all work for Mechan- 
ieal Trades for: Additions to Holy Cross Hospital .. . 
in strict accordance with the specifications.’’ Following 
the contract's execution Page Plumbing ordered factory 
piped fan coil room units from Schemenauer for installa- 
tion in the building being erected for Holy Cross Hospital. 


During the winter and spring of 1967 Edward Page, 
president of Page Plumbing, and Kelly, respondent’s busi- 
ness manager, discussed the work which Page Plumbing 
was to perform at Holy Cross Hospital’s addition. The 
principal topic of their conversations was the architect’s 
specifications for the fan coil room units. On one occa- 
sion during this series of talks Kelly, as he put it, told 
Page that respondent was ‘‘standing on the two inch and 
under clause in [its] contract [with the Association],’’ and 
that this ‘“‘contract had been in existence many years longer 
than this architect’s specifications and [he was] sure 
[Page] could get it changed if we put enough pressure on.”’ 
Kelly further testified that ‘‘every time [he] saw’’ Page 

uring this period he informed Page that ‘‘when these 
[factory piped] units came on the job . . . we wouldn’t 
unload them.”’ 


On May 5, 1967, following conversations between Kelly 
and Edward Page, as set forth above, Page Plumbing in a 
letter to Nelson, the architect, proposed that the piping of 
the fan coil room units provided for in the specifications be 
fabricated on the construction site. After several con- 
sultations with Noble™ concerning the proposal made by 
Page Plumbing, Nelson rejected it and authorized Noble 
to inform Page Plumbing of his decision. This Noble did 
by letter dated September 22, 1967, in which it was stated 
that ‘‘it is the decision of the Architect and my decision 


12 Noble, it will be remembered, is the engineer Nelson engaged to assist 
him in preparing the mechanical plans and specifications for the hospital 
addition which Nelson designed for Holy Cross Hospital. 
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as the mechanical engineer, that the specifications shall 
stand and the... unit... shall be shipped to the job 
preassembled. ...”’ 


In November 1967, an unpiped fan coil unit manufac- 
tured by Schemenauer was received at the hospital addi- 
tion construction site. This was not a room unit, but a 
ceiling unit, and, apparently, the only one of its type for 
which provision was made in the architectural plans. 


Although the function of the fan coil ceiling unit and the 
fan coil room units is the same, i.e. heating and cooling, 
the ceiling unit is, as the testimony of Robert Quinn” 
shows different in size and composition from the room 
units. There are further differences in the place, and man- 
ner, of installation. Thus, the ceiling unit was installed 
face down above a ceiling and the room units are to be 
installed in an upright position inside the rooms. 


The architectural plans call for the placing of this un- 
piped fan coil ceiling unit above the ceiling of a room 


which will serve as a physicians’ lounge. It was installed 
there by employees of Page Plumbing. 


As noted, the General Counsel contends that the spe- 
cifications require the installation of factory piped fan 
coil room units. Respondent takes a contrary position. 


14 Quinn is employed as a foreman by Page Plumbing. He is a member of 
respondent, which called him as a witness on its behalf. 


15 Although the relevant portion of the specifications appears earlier in 
this Decision, it will be again sct forth here for ready reference. The speci- 
fications (G.C. Exh. 3, pages MAC--S and MAC—9) provide: 


Contractor shall furnish and install, where shown on the plans, fan-coil 
room units manufactured and equipped as follows, 


. . . . . * « . « « ° . 


Unit manufacturer shall install automatic pneumatic temperature con- 
trol valves furnished by Control Contractor and shall provide all associated, 
piping including a non-rated stop valve (optional—rated gas valve) on 
supply and return, .. . 


. . . . . ” . . . . . . 


Approved products shall be Schemenaucr, American Air Filter, Carrier, 
or approved equal. 
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The specifications are quite clear insofar as they pro- 
vide for installation by the manufacturer of the fan coil 
room units of automatic pneumatic temperature control 
valves. They are not so clear, and may be called am- 
biguous, with respect to the piping with which we are here 
concerned. In this regard, they state that the ‘‘ Unit manu- 
facturer ... shall provide all associated piping.’’ The spec- 
ifications having been incorporated in the contract between 
Page Plumbing and Holy Cross Hospital, they must be 
interpreted, as respondent recognizes on brief ‘“by accepted 
standards of contract construction.”’ 


There are a myriad of rules, some of which are set forth 
in respondent’s brief, by which contracts are construed.’® 
However, ‘‘the primary rule for the construction of con- 
tracts is that the court must if possible ascertain and give 
effect to the mutual intention of the parties.”” City of 
Harlan, Iowa v. Duncan Parking Meter Corporation, 231 
F.2d $40, $41 (C.A. 8). 


The parties to the contract here under consideration, 
of which the specification for the fan coil room units are 
a part, are Holy Cross Hospital and Page Plumbing. The 
ascertainment of their ‘‘mutual intention’ is not difficult. 
It can readily be found in the testimony given by Noble 
and Nelson, representative of Holy Cross Hospital, one 
party to the contract, and Edward Page, who signed the 
contract on behalf of Page Plumbing, the other party. 
Noble, the engineer who, with the agreement of Holy Cross 
Hospital, was retained by Nelson, its architect, expressly 
testified that he intended in drawing the specifications for 
the fan coil room units ‘‘to provide for prepiping.”’ Sim- 
ilar testimony was given by Nelson’? and Edward Page, 
the president of Page Plumbing. 


1% See, for example, 4 Williston, Contracts, Ch. 22 (3d ed.); 3 Corbin, 
Contracts, Cha. 24 and 25; and 17 Am. Jur. 2d, 624—710. 


17 Inasmuch as Nelson was designated in the specifications as being the 


person to ‘‘interpret’’ them, I attach special significance to his testimony 
in this regard. 


21 


Declarations, such as these, as to the meaning of a con- 
tract by the parties to it are entitled to great weight. 4 
Williston, Contracts, 790 (3d ed.). Many courts, both Fed- 
eral and State, have spoken on this point to the same effect. 
For example, in Kerfoot et al. v. Kessener et al., 84 N.E. 
2d 190, 200, the Indiana Supreme Court stated, ‘‘When a 
contract is ambiguous, the construction placed upon it by 
the parties is of great weight in determining the true mean- 
ing of the terms.’’ Similarly, in Lambertz v. Builders, 
Inc. et al., 33 P.2d 559, 563, the Kansas Supreme Court 
held that ‘‘in determining the meaning of an indefinite or 
ambiguous contract, the interpretation placed upon it by 
the parties themselves is to be considered by the court and 
is entitled to great, if not controlling, weight.’? For fur- 
ther examples of like holdings, see Tyler, et al. v. New 
York Telephone Company, 192 F.Supp. 52, 57 (S.D.N.Y.); 
In re Field’s Will, 204 N.Y-S.2d 948, 949 (N.Y. App. Div.) ; 
and Wack v. Wack, 74 N.Y.S.2d 435, 437 (N.Y. Sup. Ct.). 


Ascribing to the testimony of Noble, Nelson, and Page 
the great weight which the authorities hold it deserves, I 
find that the specifications under consideration require 
Page Plumbing to install factory piped fan coil room units 
in the hospital addition under construction for Holy Cross 
Hospital. 


There is a further basis for this finding. .As found above, 
the specifications clearly state that the pneumatic tem- 
perature control valves shall be installed in the fan coil 
room units by their manufacturer. The evidence establishes 
that these valves are incorporated in, fastened to, and held 
in place by, the piping’ which respondent contends should 
be attached to the units by its members at the construction 
site. To give effect to respondent’s contention in this 


18 The witnesses who gave testimony to this effect included Kelly, respond- 
ent’s business manager. As carlicr sect forth, Kelly stated on this point that 
he has never ‘‘scen a fan coil unit [of the particular type under considera- 
tion here] in which [the] control valves are mounted any differently.’* 
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regard would make it impracticable for the manufacturer 
to install the valves. Inasmuch as the installation of the 

valves by the manufacturer of the fan coil room units is 
unambiguously set forth in the specifications, logic impels 
their construction as also requiring that the piping be 
installed by the manufacturer. 


One of the arguments made by respondent in its brief!” 
is that the specifications should not be interpreted as pro- 
viding for factory piping of fan coil units because one 
was received at the jobsite unpiped and was installed with- 
out objection from Noble. However, this argument over- 
looks the facts that the unit in question was a ceiling 
unit, not a room unit, with the specifications for which we 
are concerned; that it is different in size and composition 
from the room units; and that it was mounted face down- 
ward, whereas the room units are to be set in an upright 
position inside the rooms in which they are to be located. 


C. Facts Concerning Respondent’s Alleged Unfair 
Labor Practices 


As noted in the introductory portion of this Decision 
the complaint alleges that respondent violated Section 
S(b)(4)(B) of the Act by instructing employees of Page 
Plumbing not to handle factory piped fan coil room units, 
mannfactured by Schemenauer, when they arrived at the 
construction site of the Holy Cross Hospital addition. The 
complaint further alleges that as a result of these in- 
structions employees of Page Plumbing refused to unload 
or handle these units at the site. 


Although respondent’s answer denied the foregoing al- 
legations of the complaint, in its brief respondent conceded 
‘‘that, pursuant to instructions pipefitters employed by 
Page on the Holy Cross job did, on March 4, refuse to 


19 Although I have not discussed all of respondent’s arguments and con- 
tentions each has been considered and studied. 
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handle two Schemenauer prepiped fan coil units.’’* Be- 
cause of this concession particular findings will not be made 
with respect to respondent’s conduct. Instead, it is gen- 
erally found, paraphrasing where possible the language 
of Section 8(b) (4) of the Act, that respondent induced and 
encouraged individuals employed by Page Plumbing to 
refuse in the course of their employment to handle and 
work upon the fan coil room units manufactured by 
Schemenauer because they were piped in Schemenauer’s 
factory rather than at the construction site. It is further 
generally found that in this manner respondent restrained 
and coerced Page Plumbing.” 


D. Contentions and Concluding Findings Concerning 
Respondent’s Alleged Unfair Labor Practices 


In view of my findings as to the import of the specifica- 
tions which were included in the contract between Page 
Plumbing and Holy Cross Hospital and as to respondent’s 


conduct, my decision is governed by Mechanical Contrac- 
tors’ Association of Cleveland, Inc., (crossover piping in- 
cident), 168 NLRB No. 188, and by National Woodwork 
Manufacturers Association (Nason, McDonnell, and Dris- 
coll incidents), 149 NLRB 646, 657, 658, affd. in pertinent 
part 354 F.2d 594 (C.A. 7). In those cases it was held 
that where architectural specifications included in a con- 
tract awarded to a construction contractor provide for 
the installation of building components manufactured in 
a certain way it is violative of Section S(b) (4) (B) of the 
Act for a labor organization to induce the contractor’s 


20 The complaint also alleges, and the answer denies, that respondent ad- 
vised a representative of the Association, the charging party, that it had 
instructed employees of Page Plumbing ‘‘not to handle the Schemenauer 
fan-coil units if they arrived prepiped.’’ In view of respondent's con- 
cession, a finding as to this allegation would be surplusage. 


21 Effectively inducing a refusal to work constitutes restraint and coercion 
within the meaning of Section 8(b) (4) Gi), Baughan Plumbing and Heating 
Company, Incorporated, 157 NLEB 20, 21. 
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employees not to handle or work upon those items, or to 
threaten to refuse to permit their installation, because 
of the manner of their manufacture. 


Thus. in Mechanical Contractors’ the Board stated in 
this regard: 


The Board of Education had specitied in its contract 
proposals that **cross-over’’ piping be factory installed. 
Wrighteo [the construction contractor] therefore had 
no choice but to contract with Trane [the manufac- 
urer of the item involved] for the installation of the 
*eross-over’’ piping at the factory. The Board of 
Edueation and not Wrightco was responsible for this 
decision and only the former could change it. Wright- 
co was a neutral as to this aspect of the pipe in- 
stallation, with the Board of Education being the pri- 
mary employer. Hence, the pressure exerted against 
Wrightco, a secondary employer, to force the Board 
of Edueation, the primary employer, to change its 
specifications was secondary action which was unlawful 
under Section 8(b)(+)(B). 


Similarly, in National Woodwork the rationale for finding 
a violation of Section 8(b)(4)(B) was spelled out in the 
following language: 


As the specifications required the use of precut or 
prefit doors and the three contractors were required 
by contract to follow the specifications . . . the work 
of cutting out and fitting doors was thereby assigned 
by the owners [of the projects] to the mill suppliers 
and the general contractors were merely selected by 
the owners to carry out this predetermined assign- 
ment. The specifications thus effectively deprived 
these three general contractors of control of the as- 
signment of this work and rule 17 [which provided 
for construction site cutting and fitting of doors] of 
their contract [with the District Council] therefore 
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was no longer applicable. They could not grant the 
District Council’s request that the work of cutting 
out and fitting doors be done on the jobsite and were 
powerless to settle the dispute. ... In these cir- 
cumstances, the effect which the District Council’s 
conduct against the general contractors was designed 
to produce was to force or require the respective 
owners of the projects to reassign the disputed work 
to the general contractors by agreeing to change the 
specifications so as to eliminate the requirement for 
precut or prefit doors and to compel the three general 
contractors to change and reduce their contracts with 
their respective mill suppliers . . . and the latter in 
turn with the door manufacturers . . . from prefit and 
precut doors to ‘blank’? or “‘blind’’ [doors]. Thus, 
the real targets of the District Council’s conduct were 
the respective owners of the three projects, the mill 
suppliers, and the door manufacturers. The three 
general contractors . . . were in these instances the 
secondary targets against whom the pressure was di- 
rected in the form of refusing to hang the precut and 
prefit doors in an effort to achieve the other ob- 
jectives. 


Respondent’s contention that the object of its conduct 
was to enforce the provision of its collective-bargaining 
contract with the Association relating to construction site 
fabrication of pipe measuring 2 inches and under in di- 
ameter is not well taken. Similar contract provisions were 
present and noted by the Board in Mechanical Contractors’ 
and National Woodwork. With respect to this it was 
stated in the latter, in which a contract enforcement con- 
tention was also raised, ‘* [t]he fact that the District Coun- 
cil was also secking to enforce the ‘will not handle’ pro- 
vision of rule 17 of its contract with the three general 
contractors, a provision . . - previously found to be a 
lawful work-protection or work-preservation clause, ‘does 
not make lawful conduct, which in the absence of such a 
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provision, is prohibited by statute . . . [Local 5, United 
Association of Journeymen, etc., 137 NLRB 828, 831].’ ”’ 


Consideration of a related argument made by respondent 
is appropriate at this point. Respondent asserts on brief, 
as justification for its conduct, that it was preserving ‘‘for 
jobsite pipefitters . . . work they had historically and 
traditionally performed at job site.’? As I have already 
stated, I am unable to find, on the record of this case, 
that this is a fact. However, even had I found in re- 
spondent’s favor on this point it would have availed re- 
spondent nothing. In National Woodwork a finding was 
expressly made ‘‘that the tasks of cutting out and fitting 
. . - doors, has, at least customarily, been performed by 
the carpenters, employed on the jobsite.’? Nevertheless, 
the Board concluded, because of the specifications requiring 
the installation of precut and prefit doors, that the refusal 
of the labor organization there to permit employees to 
hang those doors was a violation of 8(b)(4)(B).* 


National Woodwork Manufacturers Association et al. v. 
NLRB. 386 U.S. 612, heavily relied on by respondent 
in support of its position that its object is not within 
the proscriptions of Section 8(b)(4)(B) of the Act, is 
patently not in point. That case, in pertinent part, was 
an appeal to the Supreme Court from that portion of the 
Board’s decision in National Woodwork, affirmed by the 
court of appeals,* dismissing the complaint which issued 
there insofar as it related to a refusal of a labor organi- 
zation to permit employees to hang prefit and precut doors 
where their employer was not bound by specifications in 
his construction contract to install such doors.* Not before 


= Compare the Board’s conclusions in the same case that no violation was 
involved in similar conduct respecting employees of a contractor, Frouge, 
who was not required by building specifications to install factory finished 
doors. 


23 Natioanl Woodwork Manufacturcra Association, ct al. v. N.L.R.B., 354 
F.2d 594 (C.A. 7). 
% See footnote 21. 
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the Court, as it explicitly noted,~ was that section of the 
Board’s decision in National Woodwork in which a vio- 
lation of Section 8(b) (4)(B) was found on similar conduct 
respecting employees of contractors required by architec- 
tural specifications to install factory finished doors. 


Respondent’s final argument, insofar as its object is 
concerned, is, as stated in its brief, that the ‘‘Board’s 
right-to-control cases [cannot] foreclose all other inquiry 
on objective.’’? This argument, on the soundness of which 
I make no judgment, should more properly be addressed 
to the Board, itself, or to higher authority rather than to 
a Trial Examiner, whose duty it is to follow precedent 
established by the Board. Prudential Insurance Company 
of America, 119 NLRB 768, 773, reversed on other grounds 
361 U.S. 477. 


Page Plumbing being bound by its contract with Holy 
Cross Hospital to install in the latter’s hospital factory 
piped fan coil room units, it follows, because Page Plumb- 


ing could not control this aspect of its work, which re- 
spondent disfavored, that respondent’s conduct had an 
object proscribed by Section 8(b)(4)(B) of the Act. I 
conclude therefore, that respondent engaged in unfair labor 
practices within the meaning of that section. 


IV. The Effect of the Unfair Labor Practices 
Upon Commerce 


Respondent’s activities set forth in section III, above, 
occurring in connection with the operations of Schemenauer 
and Page Plumbing set forth in section I, above, have a 
close, intimate, and substantial relationship to trade, traffic, 
and commerce among the several States and tend to lead 
to labor disputes burdening and obstructing commerce and 
the free flow of commerce. 


2 Sce footnote 3 of the Supreme Court's opinion, 386 U.S. 616. 
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V. The Remedy 


Having found that respondent engaged in unfair labor 
practices within the meaning of Section S(b) (4) (B) of the 
Act, my Recommended Order will direct respondent to 
cease and desist therefrom and to take such affirmative 
action as will effectuate the purposes of the Act. In 

s brief. the icc eral Counsel urges that I recommend an 
order of a type broader in scope than that which is nor- 
mally entered in cases of this sort for the reason re- 
spondent “thas previously been found in violation of 
eT identical violations of the Act. Local 636, 
United Association (Detroit Edison Co.), 123 NLRB 225.”’ 
Without commenting on the General Counsel’s suggestion 
that the unfair labor practices which I have found re- 
spondent engaged in here were ‘‘substantially identical’’ 
with those present in Detroit Edison. I note that the 
latter were engaged in by respondent more than 10 years 
ago. Because of this time lapse the General Counsel’s 
request is denied. 

Upon the basis of the foregoing findings of fact SEL 

upon the entire record in this case, I make the following 


Conclusions of Law 


1. Holy Cross Hospital, Schemenauer and Page Plumb- 
ing are engaged in commerce within the meaning of Sec- 
tion 2(6) and (7) and Section 8(b)(4)(B) of the Act. 


2. Holy Cross Hospital is a person within the meaning 
of Section 2(1) and Section 8(b)(4) of the Act. 


3. Respondent is a labor organization within the mean- 
g of Section 2(5) of the Act. 


4. By inducing and encouraging individuals employed by 
Page Plumbing to engage in a strike and in a refusal in 
the course of their employment to handle and work upon 
factory piped fan coil room units manufactured by 
Schemenauer, which Page Plumbing was required by its 
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contract with Holy Cross Hospital to install in an addi- 
tion to a hospital being erected for Holy Cross Hospital, 
and by coercing and restraining Page Plumbing, an object 
thereof being to force or require Page Plumbing to cease 
using factory piped fan coil room units and to cease doing 
business with Schemenauer and Holy Cross Hospital re- 
spondent has engaged, and is engaging, in unfair labor 
practices within the meaning of Section 8(b)(4)(i) and 
(ii)(B) of the Act. 


5. The unfair labor practices engaged in by respondent, 
as set forth in Conclusion of Law 4, above, affect com- 
merce within the meaning of Section 2(6) and (7) of the 
Act. 


Upon the foregoing findings of fact, conclusions of law, 
and upon the entire record in this case, I hereby issue the 
following: 


RECOMMENDED ORDER 


Local 636, United Association of Journeymen and Ap- 
prentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, AFL-CIO, its officers, agents, 
and representatives, shall: 


1. Cease and desist from engaging in, or in any manner, 
including orders, directions, instructions, requests, or ap- 
peals, however given, made, or imparted, inducing or 
encouraging any individual employed by Page Plumbing 
and Heating Company or by any other person engaged 
in commerce or in an industry affecting commerce to en- 
gage in, a strike or in a refusal in the course of his 
employment: (1) to handle or work upon factory piped 
fan coil room units or related products where Page Plumb- 
ing and Heating Company or such other person is re- 
quired by contract to use such products, or (2) to use, 
manufacture, process, transport, or otherwise handle or 
work on any goods, articles, materials, or commodities 
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or to perform any services; or in any manner, or by any 
means, threatening, coercing, or restraining Page Plumb- 
ing and Heating Company or any other person engaged 
in commerce or in an industry affecting commerce, where 
an object of any of the foregoing conduct is to force or 
require Page Plumbing and Heating Company or any 
other person to cease using, selling, handling, transporting, 
or otherwise dealing in factory piped fan coil room units 
or related products, when required to do so by contract, 
or to cease doing business with Schemenauer Manufac- 
turing Company or with Holy Cross Hospital, Franciscan 
Sisters of Michigan, Inc. 


> Take the following affirmative action which it is found 
will effectuate the policies of the National Labor Rela- 
tions Act, as amended: 


(a) Withdraw and rescind any and all orders, direc- 
tions, instructions, requests, or appeals pursuant to which 
employees of Page Plumbing and Heating Company refused 


at the site of the construction of an addition to a hospital 
for Holy Cross Hospital, Franciscan Sisters of Michigan, 
Inc., to unload, handle, work upon, or install in said hos- 
pital addition under construction, factory piped fan coil 
room units. 


(b) Post at its office copies of the attached notice marked 
‘* Appendix.”?* Copies of said notice, on forms provided 
by the Regional Director for Region 7, after being signed 
by respondent’s authorized representative, shall be posted 
by respondent immediately upon receipt thereof, and be 
maintained by it for 60 consecutive days thereafter, in 


™%In the event that this Recommended Order is adopted by the Board, the 
words ‘‘a Decision and Order’’ shall be substituted for the words ‘‘the 
Reeommended Order of a Trial Examiner’’ in the notice. In the further 
event that the Board’s Order is enforced by 2 decree of a United States 
Court of Appeals, the words ‘‘a Decree of the United States Court of Ap- 
peals Enforeing an Order’’ shall be substituted for the words ‘‘a Decision 
and Order.’’ 
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conspicuous places, including all places where notices to 
members are customarily posted. Reasonable steps shall 
be taken by respondent to insure that said notices are not 
altered, defaced, or covered by any other material. 


(c) Deliver to the Regional Director for Region 7 signed 
copies of said notice in sufficient number for posting by 
Page Plumbing and Heating Company, other members of 
Mechanical Contractors Association of Detroit, Inc., and 
Schemenauer Manufacturing Company, they being willing, 
at all locations where notices to their respective employees 
are customarily posted. 


(d) Notify the Regional Director for Region 7, in writ- 
ing, within 20 days from receipt of this Decision, what 
steps have been taken to comply herewith.™ 


Dated at Washington, D. C. 


APPENDIX 


Notice to All Members of Local 626, United Association of 
Journeymen and Apprentices of the Plumbing and Pipe 
Fitting Industry of the United States and Canada, 
AFL-CIO, to Employees of Page Plumbing and Heat- 
ing Company, Schemenauer Manufacturing Company, 
and to Employees of All Members of Mechanical Con- 
tractors Association of Detroit, Inc. 


Pursuant to the Recommended Order of a Trial Exam- 
iner of the National Labor Relations Board, and in order 
to effectuate the policies of the National Labor Relations 
Act, as amended, we hereby notify you that: 


After a trial in whieh all sides had the opportunity to 
present their evidence it has been found that we violated 

27 In the event that this Recommended Order is adopted by the Board, this 
provision shall be modified to read: ‘‘Notify said Regional Director, in 
writing, within 10 days from the date of this Order, what steps respondent 
has taken to comply herewith.’’ 


32 


the law by committing unfair labor practices. Accordingly 
we post this notice and we will keep the promises that 
we make in this notice. 


We Wut Nor in any way order, direct, instruct, 
urge, ask, persuade, or influence our members or other 
individuals employed by Page Plumbing and Heating 
Company to refuse to unload, handle, work upon, or 
install factory piped fan coil room units or similar 
equipment where Page Plumbing and Heating Com- 
pany is required by building specifications or contract 
to install such equipment. 


We Wut Nor call a strike, or in any way order, 
direct, instruct, urge, ask, persuade, or influence our 
members or other individuals employed by Page Plumb- 
ing and Heating Company or by any other company 
to refuse to do any work, Nor Witt WE put pressure 
of any kind on Page Plumbing and Heating Company 
or on any other company where our purpose in doing 
any of these things is (1) to force Page Plumbing 
and Heating Company or any other company to stop 
using, selling, handling, transporting, or dealing in 
factory piped fan coil room units or similar equip- 
ment where Page Plumbing and Heating Company or 
any other company is required to do so by building 
specifications or contract; or (2) to force Page Plumb- 
ing and Heating Company or any other company to 
stop doing business with Schemenauer Manufacturing 
Company or Holy Cross Hospital. 


We Wu, and We Do Now, cancel, revoke, and 
withdraw the orders and instructions given to our 
members and other individuals employed by Page 
Plumbing and Heating Company not to unload, handle, 
work upon, or install factory piped fan coil room units 
at the Holy Cross Hospital addition now under con- 
struction. 
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We Wu and WE Do Now, notify our members and 
other individuals employed by Page Plumbing and 
Heating Company that we have no objection to their 
unloading, handling, working upon, or installing fac- 
tory piped fan coil room units at the Holy Cross 
Hospital addition now under construction. 


Local 636, United Association of 
Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry 
of the United States and Canada, 
AFL-CIO 


(Representative) 


This notice must remain posted for 60 consecutive days 
from the date of posting, and must not be altered, defaced, 
or covered by any other material. 


If persons have any question concerning this notice or 
compliance with its provisions, they may communicate di- 
rectly with the Board’s Regional Office, 500 Book Building, 
1249 Washington Boulevard, Detroit, Michigan 49226, 
Telephone 226-3200. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


{32} Warren Carden 


a witness called by and on behalf of General Counsel, being 
first duly sworn, was examined and testified as follows: 


° * - o i . * . a *. 
Direct Examination 


Q. (By Mr. Alexander) Who are you employed by Mr. 
Carden? A. Pipefitters Local 636. 

Q. What is your position? [33] A. I am business agent. 

Q. Since when have you had that position? A. March 
1966. 

Q. Who do you report to? A. Business manager William 
Kelly. 

Q. During the course and conduct of your employment 
do you have any cause to have any connection with the Holy 
Cross Hospital job? A. Yes, that’s one of the jobs in my 
area. 

Q. What do you mean? A. I take of any matters per- 
taining to jurisdictional disputes or anything on that job. 

Q. Do you visit the job? A. I visit the jobsite. 

Q. What do you do when you are there visiting? 


o s oa s * id * ° Ld 


[36] Trial Examiner: On the record. 

Q. (By Mr. Alexander) Mr. Carden, do you know where 
the boiler room out at the Holy Cross Hospital is? A. Yes. 

Q. Have you ever been there? A. Yes. 

Q. Can you tell us when this was? 

[37] Mr. Harris: I didn’t hear the question. 

Q. (By Mr. Alexander) Can you tell us when this was? 
A. I have been in there on several occasions, the start of 
the job and I think the last time was probably a couple 
months ago, something like that. 

Q. This last time a couple months ago was anybody with 
you at that time? A. Yes. 
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Q. Who was that? A. I believe that there were six or 
seven of the men, all the men, the fitters that were on 
the job. 

Q. By the men the fitters do you mean employees of 
Page or members of Local 636? A. Yes. 

Q. Do you recall what you talked about at that time? A. 
Yes. 

Q. What was that? A. The fan coil units that were go- 
ing to be brought in on the job with the two inch and under 
piping. 

Q. What did you tell them? A. That it was in violation 
of our bargaining agreement for two inch and under piping 
on the fan coil units. I instructed them not to unload them. 


* * * * * * * * s * 


[39] Mr. Alexander: Yes. 
Witness: I told him as we had talked about it before. 


Q. (By Mr. Alexander) What did you tell him? A. That 
is it was in violation of our agreement and not to unload 


them. 

Q. Do you know who John Davis is? A. Yes. 

Q. Who is he? A. He is the executive secretary of the 
Mechanical Contractors. 

Q. Is he in the room at the present time? .A. Yes, he is 
right there. 

Mr. Harris: Indicating Mr. Davis. 

Trial Examiner: Let the record show that the witness is 
pointing to a man sitting at General Counsel’s table. 

Q. (By Mr. Alexander) How long have you known Mr. 
Davis? A. Quite a few years, I would say at least ten or 
fifteen years. 

Q. Do you recall ever having a conversation with him 
about these fan coil units? A. Yes, he called me the day 
they were delivered on the job and my men refused to un- 
load them. He called me up and asked me why they 
wouldn’t unload them. I told him because it was in vio- 
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lation of our collective bargaining agreement to do two 
inch and under piping. 


e ° ° o ° ° * 


[42] Cross Examination 


[50] Q. (By Mr. Harris) Is it a common practice that the 
contractor will bring onto a jobsite a unit, whether a fan 
coil unit or something else for positioning purposes? A. 
Yes. to set sleeves or something like that before the job 
starts. 


es a ° * ° e 
(735] James P. Noble 


a witness called by and on behalf of General Counsel, being 
first duly sworn, was examined and testified as follows: 
Trial Examiner: Please be seated and state your full 
name and address for the record. 
Witness: James P. Noble, 16134 East Warren, Detroit 
48224. 


Direct Examination 


Q. (By Mr. Alexander) Mr. Noble, would you give us 
your occupation? A. I am a consulting mechanical and 
electrical engineer. 


[94] Q. (By Mr. Alexander) During this discussion pe- 
riod with these bidders did you discuss the fan coil units? 
A. Yes, we discussed the fan coil units. We discussed the 
fact that the specifications called for prepiped units. 

Q. Do you recall whether Mr. Page ever discussed them 
with you? A. No, I can’t. I don’t recall having discussed 
this particular item with either Page or any of the people. 

Q. This was before the bid was accepted? A. That’s 
correct. 

Q. What abont after the bid was accepted? A. After the 
bid was submitted and during the review prior to the rec- 
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ommendation to the architect we did as a part of our re- 
view discuss the fan coil units. 

Trial Examiner: With Page? 

Witness: With Page. There was no discussion really, it 
was [95] simply he stated who the manufacturer of his 
choice was and we concurred in it. There was no objection 
made at any time regarding this specification along this 
line. 


* * * * * * * ° e o 


Q. (By Mr. Alexander) Were you an active participant 
in drafting the language in MAC-8 and 9? A. Yes. 

Q. With respect to prepiping the fan coil units what does 
it provide? A. It provides that the manufacturer of the 
fan coil unit furnish, install the control valves and the pip- 
ing in connection with it. This as a completed, prepiped, 
prewired unit will then be shipped to the contractor. 

Trial Examiner: Are you reading from the specifica- 
tions? 

Witness: No, sir. 

Trial Examiner: This is your interpretation of the speci- 
fications? 

Witness: Yes. 

[96] Q. (By Mr. Alexander) Did Mr. Page ever tell you 
that he could not meet that specification? <A. Not until the 
time we received a letter asking for a change of specifica- 
tions. 

Q. When was that? A. I believe that was May 5 of 1967, 
May 5, 1967. 

Q. Was there a contract signed between Page and Holy 
Cross Hospital as a result of the successful bid? A. Yes, 


[98] Q. When you drew up the specifications MAC-S and 
9, I believe you testified that it was your intent to provide 
for prepiping? [99] <A. Yes, sir, it was, and preassembly. 

Q. How did you reach this decision? What was the basis 
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of your decision? A. The basis of the decision was that 
preassembled units had many things to offer which we felt 
were beneficial to the owner and to the job. In the first 
place, we felt that we would get more thorough workman- 
ship from the manufacturer, the proper testing of the unit 
prior to shipment with facilities adaptable for that. It had 
an advantage as far as duplication on the job, they are all 
identical. all identical piping in the units and identical elec- 
trical which would add to the maintenance for the owner 
for many years to come. 

Trial Examiner: What does that mean add to the main- 
tenance? 

Witness: It would be an asset from the maintenance 
standpoint to be able to walk up to the unit and know that 
3t is identical. that it is transferable for parts to the main- 
tenance personnel. All of the parts would then carry the 
factory warranty. We felt it would offer us a lower total 
cost in construction. 

Q. (By Mr. Alexander) While the specifications were in 
the process of being drawn up did you discuss this fan coil 
issue with Mr. Nelson? A. We discussed it quite often and 
our intent the desirability of going the way we specified it 
and handling it this way, which we did on many items 
throughout the specifications. 

[100] Q. What did he say? A. We were in agreement 
that this we felt was the proper way to do it for this job. 

Q. While you were in the process of drawing these specs 
up did you have any knowledge as to whether fan coil units 
were available in this prepiped form? A. Yes, we talked 
to several fan coil unit manufacturers. We found there 
was no problem as far as obtaining them this way. We 
talked to them about our concept of design as far as the 
placement of the piping, the placing of the electrical work, 
and the manufacturers which were listed under the ap- 
proved products are the several that we talked to along 
this line. 

Q. What page is that on? A. That is on Page MAC-9, 
the final paragraph. 
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Q. When Page bid on the job did he have to tell you who 
he was going to get the fan coal units from? <A. As a part 
of this proposal he included a list of the manufacturers he 
planned to use, yes. 


* * * * * * * * * . 


[103] Q. (By Mr. Alexander) Have you ever been at the 
Schemenauer plant in connection with the fan coil units? 
A. Have I ever been at the plant, several times. 

Q. To the best of your recollection can you tell us when 
the first time approximately would be? A. The first time 
I think was in the fall of ’66, when I visited the Schemen- 
auer plant to witness some tests on one part of a fan coil 
unit which is the air stabilizer. I returned later to witness 
the final test on the air stabilizer which Schemenauer was 
to furnish as a part of this unit. I think the next trip which 
was in June of 67 when we visited the plant in conjunction 
with Mr. Heidenfelder and Mr. Nelson, Sister Ruth and 
Sister Laurentia at which time they were looking at the 
architectural parts of the unit. 

Trial Examiner: Who is they, Mr. Schemenauer? 

Witness: We are talking about the architect and the own- 
ers. [104] On a choice of final color and for them to see 
what the final unit looked like. Later on I visited the plant 
at the time that the unit, that the sample unit which was 
returned from the job to look at the details and instruct the 
Schemenauer manufacturer on the acceptability of the parts 
of the valves and the piping. 

Q. (By Mr. Alexander) This was after the units were on 
the job? A. Yes. 

Q. Do you remember when that unit was on the job? A. 
As far as I can determine it was on the job during the pe- 
riod of which March ’67 is a date. It was on the job at 
that time. 


[105] Q. Can you tell us what was the reason for putting 
this unit bringing this unit up to Detroit? A. Yes, the gen- 
eral specifications give the architect the right to ask for 
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samples to be submitted by the contractor. In view of the 
fact that we had designed a system for repetitive use of 
the unit, and the fact that we— 

Trial Examiner: What does that mean? 

Witness: There will be many of these units around and 
[106] that they would be used identically. 

Trial Examiner: All right. 

Witness: In order for us as architect and engineer to see 
whether Page in his contract with the manufacturer had ob- 
tained the unit in accordance with the specifications in its 
various parts, and, also to give the contractor an opportu- 
nity to see the piping so that he could make his proper con- 
nections available to them when the units were shipped. In 

ther words, this was a review of the contractor’s purchase. 

Q. (By Mr. Alexander) Are these picture here do they 
show the unit prepiped? A. Yes, sir. 

Q. How did they come from the factory? A. We have 
specified them prepiped. This unit came prepiped from the 
factory. 

Q. Was any piping work done in the trailer? A. Yes, 
they remodeled the piping several times in order to obtain 
the valving which we were interested in. We, I mean the 
engineer was interested in obtaining in accordance with the 
specifications, and for the contractor to obtain the repiping 
so that he could easily make his final connections. 


s . = . e . * * ° * 


[107] Witness: Yes. The basic piping that was done on 
the job or redone on the job was a configuration of the pipe 
so that valves ‘*A’’ and valve ‘‘B’’ were accessible to main- 
tenance personnel, and that the end of the line was avail- 
able to make connection to the permanent piping being done 
in the field. In other words, there was a remodel of the 
various internal piping arrangements. 

Q. (By Mr. Alexander) It isn’t that more components 
were put in that the piping was different? A. The piping 
arrangement was shifted. 
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Trial Examiner: Let me ask you this question. And then 
this unit was to go back to Schemenauer and he was to re- 
vise the subsequent unit in accordance with this one? 

Witness: There had been none manufactured at this 
time. 

Trial Examiner: He was to manufacture the subsequent 
units in accordance with the remodel of piping which was 
sent to him and the remodeling having been done on the 
job? 

Witness: This unit was returned to the factory, Page’s 
[108] people along with the representative from the con- 
trol manufacturer as well as myself, and the Schemenauer 
representative went down with the unit. We then discussed 
the final piping arrangement as they were to manufac- 
ture it. 

Trial Examiner: But this was based in a large manner 
in the manner in which it was remodeled, the piping was 
remodeled in Page’s shanty, is this what you are saying? 

Witness: Iam saying that you have a manufacturer who 
feels that he wants to manufacture what is best adaptable 
for his unit this way. You have a contractor that feels that 
it should be done this way. 

Trial Examiner: Another way? 

Witness: A different way within the bible. At the meet- 
ing at the Schemenauer plant it was discussed with all par- 
ties concerned and a final arrangement was agreed to. 

Trial Examiner: Yes, but the remodeling of the unit in 
Page’s shanty was the basis for the discussions subse- 
quently at Schemenauer’s plant? 

Witness: Along with the piping arrangement they had 
submitted. 

Trial Examiner: So the piping which was done in Page’s 
shanty was for the purpose of sending it back to Schemen- 
auer’s so that Schemenauer and you with it, and you could 
discuss the remodeling of the pipe? 

Witness: This is correct. 


2 
[109] Q. This reworking of the pipe in the Page trailer 
who did that? A. Page’s people. 

Q. Were you there at the time? A. I inspected it peri- 
odically when they asked me to take a look at the new ar- 
rangement that they had come up with. 

Q. Is this a usual type of procedure to get a prototype 
in? A. It is in many things. It is not particularly usual in 
this classification of unit, but I recall it was essential in this 
contract. 

Q. Why was that? A. I think that we as architect and 
engineer were very much interested in being sure that the 
things we asked for many of which were corrective matters 
over their standard unit, were actually obtained and would 
be given to us in the finished unit. We were that much 
interested in receiving this thing properly. We didn’t want 
to get into it at a later date with somebody [110] manu- 
facturing something and then objecting to it later. 

Q. Is this prepiping, is this the only thing that Page’s 
people worked on when it was in the trailer? A. They went 
on with their regular construction work. 

Q. I mean on this unit? A. On this unit as far as I know. 

Q. That’s all? A. As far as I know. I will back off of 
that if I may. They had some suggestions to the manufac- 
turer as far as— 

Trial Examiner: Who is they? 

Witness: Page’s people. 

Trial Examiner: You mean the pipe fitters? 

Witness: The pipe fitters had some suggestions as far as 
altering the basic frame of the unit, the metal work in the 
back, They redid the drain pan which I felt would prop- 
erly meet the requirements of the specifications. This in 
addition to the piping work was accomplished out on the 
job. 


43 
James P. Noble 


a witness recalled by and on behalf of General Counsel, 
having been previously sworn, was examined and testified 
further as follows: 


Direct Examination Continued 


Q. (By Mr. Alexander) Mr. Noble, perhaps it would be 
of some help to the record if you could explain to us what 
a fan coil unit is? A. A fan coil unit is a completely as- 
sembled piece of equipment which is designed to set entirely 
sn the room available to the room and it contains practically 
all of the functions of year round air conditioning with the 
exception of a compressor itself or source of heat. In other 
words,— 

[123] Trial Examiner: It is both a heater and a cooler? 

Witness: The boiler and the chiller is not a part of it. 
Therefore, it takes piping for the chilled water to go to it 
and it takes piping for the hot water or steam to go to it, 
but it does have a finished cabinet, furniture finish. It does 
have a return and supply grille which the air circulates 
from the room. It goes into the room. It has an outside 
air connection. The air is mixed, it has a filter, it has a fan 
and it has a heating and cooling coil. So with the use of 
the unit you have a complete self-contained unit for each 
individual room or multiples in the room, multiples of a 
room. 

Trial Examiner: What do you mean by multiples in the 
room? 

Witness: More than one. 

Q. (By Mr. Alexander) Where are they usually placed? 
A. They are normally placed on the outside wall so that the 
outside air can be brought directly to it without the use of 
outside air duct work. 

Q. Is it usually installed in the wall? A. They can be 
either way. 

Q. How are they designed at Holy Cross?’ A. At Holy 
Cross I would say that they were ninety-eight or ninety- 


+4 


nine percent partially recessed unit. This is done primar- 
ily at the desire of the architect so that it doesn’t stick in 
the room and it gives more room for the various patients. 
These units are similar to unit ventilators. This is [124] 
a class of a heating and air conditioning unit. In smaller 
sizes they are called fan coil units and in larger sizes they 
are called unit ventilators but the components are the same. 
In addition. in this class you have what is called forced flow 
units and the major difference from the forced flow unit 
and the unit ventilator and the fan coil unit is that a forced 
flow unit doesn’t have an outside air connection but it can 
have all the other components. Graded in size they are 
graded basically in cfm where your fan coil units usually 
run to six hundred efm— 

Trial Examiner: What is cfm? 

Witness: Cubic feet per minute of air being discharged 
out of the unit. 

‘And above that you get into the class which is called unit 
ventilator which starts at five hundred cubic feet per minute 
and runs up as high as two thousand cubic feet per minute. 

Q. (By Mr. Alexander) On these fan coil units that we 
have at the hospital what are the outside connections? If 
you place them where they are supposed to be placed what 
has to be fastened? A. At the back side of the unit you 
have a sleeve with an air stabilizer which eliminates— 

Trial Examiner: Mr. Noble, when you talk about these 
technical terms like sleeves, you can use the word sleeve but 
then define it so that we can understand it. 

Witness: They have a sheet metal sleeve which is noth- 
ing [125] more than a rectangular duct going through the 
wall to a louvre in the outside face of the wall, the item 
which keeps the rain out as the air comes in. Between the 
two we have in there we have in there an air stabilizer 
which is nothing more than an arrangement where you get 
heavy gusts of wind that doesn’t blow through into the unit. 

Q. (By Mr. Alexander) So you have to align— A. You 
recess them in the wall and make a connection to the out- 
side so your air comes directly from the outside to the unit. 
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Q. How about the chilled or the heated water? A. The 
chilled and the heated water at Holy Cross Hospital is run 
on the ceiling below the unit. We have four lines, we have 
the supply and return where the water is brought chilled 
and returned from the unit back to the chiller for chilled 
water, and we have the same thing for heated water which 
is then connected to the coils in the unit through the inter- 
mediate piping and controls in the unit. In other words, 
on the ceiling below we have four lines, from those four 
lines we take four branches up through the floor and con- 
nect to the unit which then has the lines in the unit with the 
valves which feed the separate heating and cooling coils. 

Q. How about your controls, for instance, the thermo- 
static control, what kind of hookup is made of that? A. 
Placed so that it is accessible from a door, small door at 
the top of the unit there is a thermostat where the occupant 
[126] or the hospital people can adjust the thermostat. 

‘Also located in the same area is a three-speed switch so 
that the fan motor can be turned on low, medium or high 
speed, depending on the condition that the occupant may 
want. 

Q. This is right on the unit? A. This is inside the unit. 

Q. So there is no thermostat on the wall? A. There is 
no thermostat on the wall. The thermostat then operates 
through the pneumatic control system to the control valves 
in the chilled water and hot water lines. 

Trial Examiner: While Mr. Alexander is looking for some 
papers let me ask you, you may have answered this, if you 
have I don’t remember. If you have please answer it again. 

In the specifications there is a term called associated 
piping including a non-rated stop valve on supply and re- 
turn. What are those? 

Witness: The piping is— 

Trial Examiner: What is associated piping? 

Witness: The associated piping is chilled water and hot 
water piping which is connected to the valves and to the 
coils. 
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Trial Examiner: Is that on the unit? 

Witness: Those are inside the end compartment of the 
unit, yes. 

Trial Examiner: Showing you, Mr. Noble, the accom- 
panying diagram and the photographs which you took 
where would the [127] associated piping be? 

Witness: This is the associated piping, these four lines 
that come through here. 

Trial Examiner: Let the record show that Mr. Noble is 
pointing at what appears to be copper piping on the docu- 
ment receiving in evidence as Respondent’s 1. 

Witness: For example, this is a little clearer to follow. 
This line which I think in this case this line is the second 
one from the right, it is a copper line. In this photograph 
we bave a combined balancing valve which gives us the 
opportunity to regulate the volume of water going through 
here. Also we can shut it off completely for repairs, if 
repairs are needed at any point beyond that point. Going 
through an operating valve which is operated by a thermo- 
stat from there, hidden so you can’t see it, it goes into this 
chilled water coil here. 

Trial Examiner: Can you describe what you are pointing 
out? 

Witness: I am pointing to a copper line coming out of the 
top valve and not seen in this view but seen on the other 
side this line then goes into the top coil. 

Trial Examiner: Let the record show that the witness is 
now referring to the Respondent’s Exhibit 2. 

Witness: I am pointing to the copper line coming out of 
the top valve and connected to the coil of the unit. On the 
far side away from us is another copper line which comes 

ut of the [128] same coil and this copper line then comes 
on down through our balancing valve out of the unit. 
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[137] Cross Examination 


* * * * * * * * * s 


[146] Q. (By Mr. Harris) You stated yesterday, Mr. 
Noble, that during [147] the bid period of the Holy Cross 
Hospital job you talked to several contractors? A. Yes, 
sir. 

Q. Who were those contractors? A. I can’t tell you all 
of them. I would have to have a bidders’ list to know who 
all was on the bidders’ list. 

Trial Examiner: You mean you don’t remember now to 
whom you talked? 

Witness: In detail, if I saw the bidders’ list then I 
would pretty well who came in to visit. 

Q. (By Mr. Harris) How many mechanical contractors 
bid this job? 

Mr. Battista: I object, I don’t see the relevancy. 

Trial Examiner: Overruled. 

Witness: As I recall I think we had, and I am trying to 
remember now I haven’t refreshed my memory on this, as 
many as eight bids. There might have been six. I now 
that we had I think eight mechanical contractors on the 
bidders’ list. 

Q. (By Mr. Harris) Did all eight as they appeared on the 
bidders’ list bid the job? A. I don’t believe so. 

Q. How many bid the job? A. I would have to search 
the record and take a look at the tabulations of the bids 
to know. I don’t recall. 

Q. Can you remember the people that you talked to that 
repre- [148] sented mechanical contractors during the bid 
period? A. Yes, I talked with Mr. Michaelson of Page’s 
organization, I talked with—I am sorry, T am blank at this 
time on people. I am blank on my contractor's list. 

Q. Isn’t it the truth, Mr. Noble, that you don’t recall 
who you talked to? A. At this moment T can’t tell you. 

Q. Isn’t it also true that you don’t know who you talked 
to from what company the mechanical contracting company 
other than Mr. Michaelson? A. No, I remember some of 
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the people I talked to but I can’t put names with them at 
the moment. 

Q. How long have you been in this area, Mr. Noble? 

Trial Examiner: You mean the geographical area? 

Mr. Harris: In the Detroit area. 

Witness: Since December 26 of 1950. 

Q. (By Mr. Harris) Who did you go to work for when 
you first came here? A. Smith, Hinchman and Gryils. 

Q. How long did you remain in residence with them? A. 
I left there in mid-October of ’55. 

Q. At that time you became a free lance engineer? <A. 
That is correct. 

Q. In the course of your employment with Smith, Hinch- 
man and subsequent to that have you had occasion to meet 
with the * * * 
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Q. I think you also stated that you discussed in particular 
the fan coil units with these other contractors that you 
don’t recall talking to, is that correct? A. That is correct. 

Q. What did you discuss with these contractors about 
the fan coil units? A. Very little, we talked about the 
entire job which is some—and as a part of it the discussion 
on the fan coil units was primarily the fact that they 
knew the recognized units, that they were prepiped and 
preassembled. Most of this discussion was around a va- 
riety of questions around the piping and the questions that 
they may have on interpretation of the plans. 

Q. Who did you talk to from Page? A. Mostly with 
Mr. Michaelson. 

Q. Did you talk to anybody from Donald Miller? A. 
Yes, I think Donald Miller’s John Malloy was out with 
some [150] of his men. 

Q. Does that refresh your memory? A. Yes. 

Trial Examiner: Is Donald Miller another contractor? 

Witness: John Malloy is president of Donald Miller 
Company. He represents them. 
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[151] Trial Examiner: Counsel wants to know when and 
where he talked with Michaelson of Page’s company with 
respect to the [152] prepiping of the fan coil units before 
the bid, is that your question? 

Mr. Harris: During the bid period. 

Trial Examiner: During the bid period, I quess that 
means before the bid? 

Mr. Harris: Yes. 


* * * * * * * * s * 


[166] Q. In the third paragraph from the bottom on MAC- 
9 does it say in there, in that third paragraph, anywhere 
that the unit manufacturer shall install all associated piping 
including the non-rated and so and so forth, does it say 
that, yes or no? A. I don’t think I can give a yes or no 
answer on that. The words do not appear there the words 
that he quoted. 

Q. Is does not in fact say that the unit manufacturer 
shall install all associated piping does it? A. I think it 
does. 

Q. I didn’t ask you what you think, I asked you in fact? 
Does [167] A. Does it say the words, no, it does not. 

Trial Examiner: Do those words appear anywhere else 
in the specifications? 

Witness: I think it all ties together, Mr. Examiner, with 
the entire area of the fan coil units and the manufacturer’s 
responsibility. 

Mr. Harris: I don’t want to be bound by this, Mr. Exam- 
iner. 

Trial Examiner: This is an answer to my question. 

Does it say anywhere in that document, talking about the 
fan coil units, that the unit manufacturer shall prepipe it 
with the associated piping? 

Witness: If I may I would like to quote the opening 
paragraph under fan coil units which says contractor shall 
furnish and install, where shown on the plans, fan coil 
units manufactured and equipped as follows. It covers 
many items of the unit. In this particular— 
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Trial Examiner: Does it say anything about piping? 

Witmess: Not in that particular paragraph. The only 
place that piping comes in this third paragraph from the 
end. 


* so o * e 3 Sd ° ° e 


[194] Q. Based on that you set forth in the specifications 
this would be an acceptable unit, is that corect? A. Based 
on that and my experience of other items of Schemenauer’s 
manufacturing and their ability to do the job of prepiping 
the unit in the arrangement that I desired, they were also 
included in the approved manufacturers. 

Q. Based on that observation and your previous ex- 
perience with Schemenauer units, is that what you said? 
‘4. Plus their ability to conform to my requirements of this 
particular job. 

e s . e * o * * * + 
[195] Q. (By Mr. Harris) I believe you testified yester- 
day and the record will correct me if I am wrong that the 


reason that you specified Schemenauer or any other unit 
and the installation as you have set forth in the specifica- 
tions was; one, more thorough workmanship; two, better 
testing; three, identical [196] interchangeable parts; four, 
factory warranty; five, lower total cost. Is that what you 
said? A. I believe so. 


[199] Q. What did you mean that they would conform 
to your specifications? A. We specified as we have all 
looked at prepiped units and I found that they could get 
this prepiping within the standard compartment of their 
standard unit. 


[206] Q. (By Mr. Harris) I believe you stated that the 
reason for bringing the unit to Detroit was to see that, one, 
the contractor purchased according to the specifications, 
and, two, to adopt a uniform system. Did you say that 
yesterday? A.I think so, I think I also said it was to give 
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him the opportunity to make a so-called matching arrange- 
ment with the part of the work that he installed. 


* * * * * * * « * * 


(227] Mr. Harris: The Exhibit speaks for itself, Mr. 
Examiner. 

Trial Examiner: Absolutely, this is the grounds on which 
I sustain the objection. 

Let’s recess now for about fifteen minutes. 


(Recess. ) 


Trial Examiner: The hearing will be in order, gentlemen. 

Q. (By Mr. Harris) ‘‘Mr. Nelsen,’’? at this November 
meeting at which you were present with Sister Martin de 
Porres, Mr. Heidenfelder and Mr. Nelsen, I don’t know 
who else you said, did you or anyone in your presence at 
that meeting indicate to Holy Cross Hospital the existence 
of Article XI of collective bargaining agreement? If you 
are not familiar with what I am talking about just say so 
and I will give you a copy of the Article. A. I don’t know 
what you are referring to. 

Mr. Harris: Okay. 

Trial Examiner: Will you mark it for identification 
first? 

Mr. Harris: I think you want two copies of it. 

Trial Examiner: For purposes of marking it for identi- 
fication one copy is sufficient. 


(The document referred to was marked Respondent’s 
Exhibit No. 5 for identification.) 


Q. (By Mr. Harris) A document has been marked Re- 
spondent’s proposed Exhibit 5, Mr. Noble, which purports 
to be an agreement between the Metropolitan Detroit 
Plumbing Contractors [228] Association and Mechanical 
Contractors’ Association of Detroit, Inc., and Journeymen 
Pipefitters Local No. 636, I will ask you to take a look 
at Article XI? A. Yes, sir. 


Q. Did anyone at this November meeting as you recall 
bring to the attention of Holy Cross Hospital the existence 
of Article XI of the agreement? A. May I say number 
one, this is dated June Ist, 1967. This is the first time I 
have seen this one. The one that we received from Page 
was prior agreement and we were advised by him verbally 
that there was no change in this paragraph. I have never 
compared them. 

Q. Do you have that agreement that you received from 
Mr. Page? A. Yes, sir. 

Q. Would you take it out please? May I take this and 
have this marked. I would like to withdraw— 

Trial Examiner: Don’t withdraw it, just use another 
number. Just mark it for identification. 

Mr. Harris: Do you want to mark that 6 please? 


(The document referred to was marked Respondent’s 
Exhibit No. 6 for identification.) 


Q. (By Mr. Harris) I will show you that which had been 


marked Respondent’s Exhibit No. 6 and at the same time 
I will give you Respondent’s proposed Exhibit 5. You 
can leave attached to that, Mr. Noble, and take a look at 
that. Iask* * * 


s * * * ° ° * ° * ° 


[248] Q. Did you this morning in answer to a question 
propounded to you by Mr. Alexander along the lines as to 
the need for this piping. Answer: that the need for this 
piping was because the control valves floated or they 
weren’t mounted? A. I think the statement was made that 
the control valves were held in place by the piping. 

Q. Right, was it something like that, is that what you 
said? [249] A. This is the statement I made or close 
to it. 

Q. It is your testimony that the control valves are held 
in place by the piping, right? A. This is true. 


Ps e ° * ° ° * ° ° e 
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[251] Q. Was the pipe work that was done at the jobsite 
on the prototype unit done to your satisfaction? A. The 
unit was approved with the piping as far as my satis- 
[252] faction basically with the original piping. The 
changes in the piping were a great deal the concern of 
Page and his work. The unit was finally approved for 
manufacturing with as I recall certain suggestions on our 
part with Page’s to the manufacturer for installation and 
handling on the job. 


* * * * * * * * * oe 


[276] Redirect Examination 


[281] Q. (By Mr. Alexander) ‘‘Mr. Noble, what was the 
purpose of I suppose it means bringing the Schemenauer 
unit to the job in 1967? Answer: 

The purpose of sending this unit to the job was similar 
to other things we do where we ask for a sample to review 
so that we don’t then get into a full production of items at 
which time it doesn’t meet the plans and specifications. 
Question: 

Along with this was the purpose of reviewing this pre- 
piping to see how it worked with the attachment of the 
lines to it, assembly on the job?”’ 

[282] Mr. Noble, I direct your attention to that last 
sentence, could you tell us what you meant by the term 
reviewing this prepiping? A. The purpose of reviewing the 
prepiping I think was twofold, number one, to see that the 
required valves and non-rated stop valves which had to be 
services were place in a position where they could be 
serviced after the unit was installed, also to see that the 
non-rated stop valves, the pneumatic valves, were specified. 
Secondly, at the request of the field superintendent for Page 
that his men have an opportunity to see this piping and the 
location of the connections, so they would understand and 
would then have their connecting assembly as they installed 
on the job prior to the shipment of the units for final con- 
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nection; that the prepiping done by the plant worked itself 
out with their ability to handle this on the job and do it 
easily to make the final connections. 


[311] Q. (By Mr. Battista) Mr. Noble, prior to draw- 
ing up the specifications did you have an opportunity to 
talk to any representatives from any unit manufacturers 
regarding the prepiping of the fan coil unit? A. Yes, I 
talked to several unit manufacturers’ representatives, re- 
garding the arrangement of prepiped units and the prepip- 
ing in their fan coil units. 

Q. Could you tell me what was the substance of these 
discussions? [312] A. The discussion, the substance and 
the discussion was the arrangement in a single compart- 
ment of the required prepiped valves, automatic valves, 
and the piping thereto, and the non-rated stop valve. 

Q. Did any unit manufacturers give you any indication 
that they could arrange the piping on one compartment on 
one side of the fan coil unit?’ A. Several did and they were 
named in the specifications as approved manufacturers. 


s » ° * ad Sd ® ° * * 


[325] LaVern J. Nelsen 


a witness called by and on behalf of General Counsel, being 
first duly sworn, was examined and testified as follows: 
Trial Examiner: Please be seated and state your full 
name and address for the record? 
Witness: My name is LaVern J. Nelsen, my business 
address is 20334 Grand River Avenue, Detroit, Michigan. 
Mr. O'Donoghue: Mr. Examiner, I am going to examine 
this witness. 
Trial Examiner: Very well. 


[326] Direct Examination 


Q. (By Mr. Alexander) What is your occupation, Mr. 
Nelsen? A. I am an architect. 
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[331] Q. (By Mr. Alexander) Do you know what the 
specifications were on the Holy Cross Hospital addition 
job and that is GC-3 with respect as to whether there was 
going to be prepiping or not on the fan coil units? A. I 
was aware that the specifications were written that they 
were to be prepiped. 

Trial Examiner: I didn’t hear your answer. 

Witness: I was aware that when the specifications were 
written they were to be prepiped. 

Q. (By Mr. Alexander) Was this a matter that you and 
Mr. Noble discussed while the specifications were being 
drawn up? A. Yes, sir. 

Q. What was his position on this? A. His position was 
that they would be factory prepiped. 

Q. And what did you say? A. J agreed with this and I 
took the counsel of my engineer. 


° * * * * * * * . s 


[332] Q. (By Mr. Alexander) Were you at any time asked 
to change these specifications? With respect to prepiping? 


‘A. Only at the time that Mr. Page wrote to me and re- 
quested field piping. 

Q. Do you recall approximately when that was? A. 
Around May 5 I believe. 

Q. Of what year? A. 1967. 

Q. Did you consult with Mr. Nelsen with respect to this? 
A. You mean me and Mr. Noble, yes, I did. 

Q. What was Mr. Noble’s recommendation? A. Mr. 
Noble’s recommendation was that we would not change 
the specifications. We would keep the specifications as 
written. 

Q. What was your reaction to this, what did you say? 
A. I concurred with him in that he was the mechanical 
engineer, I am not, so I coneurred with his decision. 

Q. Did you know whether this or do you recall whether 
you ever transmitted this ruling or decision to Mr. Page? 
‘A. Yes, there was a letter which we wrote to Mr. Page in 
reference to this. 
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Q. Do you recall whether you had communication with 
your client on this subject? A. Yes, we did. 

Q. Do you recall when and how this was? [333] A. 
There was a couple phone conversations before the writing 
of this letter and then there was a meeting after the letter 
had been written, after a copy had been sent to them. 


a * & * * ad * * * 


[351] Edward A. Page 

a witness called by and on behalf of General Counsel, being 
first duly sworn, was examined and testified as follows: 

& * a ° * s * * ° * 


[352] Direct Examination 


Q. (By Mr. Alexander) Mr. Page, what is your employ- 
ment? What do you do for a living? A. J am employed 
by the Page Plumbing and Heating Company. 

Q. Where are they located? A. River Rouge, Michigan. 

Q. What is your position there? A. President. 

Q. Since when have you had that position? A. Approxi- 
mately a year and a half. 

Q. And before that what was you employment? A. I 
was vice president of Page Plumbing and Heating Com- 
pany. 

Q. Since when have you been with Page? A. For about 
the past twenty years. 

Q. When did you become vice president? A. Probably 
fifteen years ago. 

Q. Is Page working out on the Holy Cross Hospital job? 
A. Yes, we are. 

Q. What kind of a contract do you have out there? A. 
We have a contract to provide the mechanical work for 
the new addition and renovation of parts of the existing 
building. 

s ry a * ry e * ° ° ° 
[357] Q. (By Mr. Alexander) Do you recall what the pro- 
visions with respect to whether there should be prepiping 
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the fan coil units were in 
ion to the Holy Cross Hos- 


or should not be prepiping on 
the specifications for the addit 
pital? A. Yes, I recall the specifications. 

Q. What were the specifications with respect to prepip- 
ing? A. Well, with regards to the fan coil units the speci- 
fications called for fan coil units to be furnished with con- 
trol valves and associated piping, factory installed. 

Q. I would like to show you a document which is GC-6 
Exhibit. Will you look at both pages of it and if you 
can identify it? A. This is the copy of our proposal on 
the Holy Cross Hospital job. 

Q. When you submitted this proposal was there any 
doubt in your mind as to whether the fan coil units were 
to be prepiped or not? A. No, there wasn’t any doubt in 
my mind. 

Q. What was your understanding when you submitted 
that bid as to whether there was to be prepiping or not? 
‘A. Our understanding was that there was to be prepiping. 

Q. And when you submitted that bid did you make any 
or add thereon any alternate bids that would provide for 
on-the-job piping of the fan coil units? A. We did not. 

* * * . * + * 
[365] Q. Do you recall whether you ever had oceasion to 
talk with Mr. Kelly on the fan coil units at the Holy 
Cross Hospital job? ‘A. Yes, I have spoken to him about 


the fan coil units. 
Q. Can you tell me was there 0 
A. Lean recall one occasion sp 


* * * 


n occasion or more than 


one occasion? ecifically that 


we discussed them. 
Q. When was that as 


back in May of 1967. 
Q. Do you recall where this wast A. Yes, I do. We had 
been to a meeting concerning some pension business that 
as trustees. After the meet- 


Mr. Kelly and I both serve 
ing we want to lunch at the Sheraton-Cadillac Hotel here 


in Detroit. 
e * * 2 e & ° be . e 


far as you can recall? A. It was 
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{S68} Trial Examiner: What happened after you told 
Mr. Kelly you have been informed that somebody had 
gotten in touch with the manufacturer and told them not 
to ship the units. 

Witness: I believe we both agreed that we did have a 
possible problem coming up at the Holy Cross Hospital. 
I had asked Mr. Kelly if he had any ideas or maybe if I 
could offer any ideas as to how we could possibly avert any 
problem we may run into. 

Trial Examiner: What did he say? 

Witness: Mr. Kelly told me that he felt that the piping 
of the fan coil units was their work and that they were 
going to do the work. We did not arrive at any solution. 
Mr. Kelly told me the best thing to do was to bring the 
units in and when we did they would refuse to unload them. 

Q. (By Mr. Alexander) Do you recall whether this was 
before or after you had been awarded the contract for the 
Holy Cross addition job? A. This was after the award of 
the contract. 


* . e aa s * . s se e 


(371] Q. Did you do anything after talking with Mr. 
Kelly in May as you testified to, did you do anything with 
respect to this problem? A. Yes, I did. After my dis- 
enssion with Mr. Kelly and further realizing the situation 
we seemed to be getting into, I wrote a letter to the archi- 
tect for the Holy Cross Hospital and requested that we be 
allowed to pipe the fan coil units in the field to avoid a 
possible delay in the construction. 

Q. Why did you ask the owner or the architect for this 
permission? A. Because I knew how the union felt about 
it and my feeling at the time was that it would make for 
a much better relationships if we could do the work in the 
field. 


[272] Q. What was your position at that time as to 
whether you needed the permission of the owner or the 
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architect to change this piping specification from prepip- 
ing to on the job piping? A. I had discussed the matter of 
the piping of the Schemenauer fan coil units with the 
engineer and told him that we were going to make a request 
to do the piping in the field, and he informed me that I 
would have to put the request in writing. 

Q. Could you have made this change without the per- 
mission of the owner and the architect? 

Mr. O’Donoghue: I object. 

Trial Examiner: Overruled. 

Witness: I didn’t think so. 

Q. (By Mr. Alexander) And what did you base your 
thoughts on the subject on at that time? Why did you 
think so? .A. Because of the specifications. 

Q. Can you tell us anymore about it? A. Well, in ac- 
cordance with the specifications the units were to be piped, 
prepiped, in order to make any change we had to get au- 
thorization. 


. * * * . . * « * e 


[379] Q. Had you received any previous ones for other 
purposes? A. Yes, prior to that time we had one unit on 
the job that we were using as a sample. 

Q. Do you recall when that was? A. During the spring 

and summer of ’67. 
[380] Q. Can you tell us a little more as to why that unit 
was on the job? A. It was brought to the job as a sample 
to be worked on and checked out by ourselves and other 
trades involved to sce if there any changes that should be 
made before we had delivery of the final equipment. 

Q. Where was this unit when it was on the job, where 
was it in terms of out on the project. where was it placed? 
A. It was in one of our storage trailers. 

Q. Do you know whether it was prepiped when it came 
from the factory? A. Yes, it was prepiped. 

Q. Was there any work done on it or was the piping 
changed in any way while it was in the trailer? A. Yes, 
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we made several changes to the piping to get a final ar- 
rangement that we thought we could work with. 

Q. Was what the reason for that? What were you 
trying to accomplish I should say? A. To provide acces- 
sibility to the control valves to allow for removal of coils 
at a later date, or any other field condition that could 
arise. 

Q. What do you mean to provide for the removal of coils 
at a later date? A. In the event that a coil should leak 
or fail there should be some means of removing it. 

[381] Q. Are you talking in terms of accessibility? A. 
Yes. There a lot of considerations to give to the unit 
of this type. 

Q. Did any employees of yours who are represented by 
Local 636 work on the unit? A. Yes, our employees made 
the changes that were done on the job. 

Q. Do you made the decisions as to what should be 
changed or what changes should be made? A. It was done 
jointly with the engineer, with our people, temperature 
control people. 

Q. On behalf of Page who is the guy who decided to make 
whatever changes there should be? Did you have one man? 
A. Bob Quinn our job superintendent supervised the work. 

Q. Did you participate at all? Did you look at the units? 
A. Yes, I did. 

Q. Did you make any suggestions as to the changes? A. 
When I looked at them the changes had been pretty well 
resolved. 

. * * * 
Cross Examination 
a * * -_ * * - ° e J 


[444] Q. (By Mr. O'Donoghue) You have testified, Mr. 
Page, that in this proposal—strike that—General Coun- 
sel’s Exhibit No. 15, directing your attention to the first 
page where does that [445] anyplace say associated piping? 
A. I don’t see the words associated piping. 
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Q. It is no place on that first page? 

Trial Examiner: Are you asking a question or making 
an observation? 

Q. (By Mr. O’Donoghue) Is it anyplace on the first page, 
the notation assocated piping? 

Mr. Alexander: Objection, the Exhibit speaks for itself. 

Trial Examiner: Overruled. 

Witness: I don’t sce the words associated piping. 

Q. (By Mr. O’Donoghue) But you have testified have you 
not that that language requires the factory to install as- 
sociated piping? .A. My interpretation, now that— 

Q. What language specifically? A. Furnish and installed 
by Schemenauer, stop valves with unions, balancing valves, 
supply and return. 

Q. What words include the associated piping? A. They 
are going to furnish and install these stop valves and the 
unions and the balancing valves, they have to install them 
on something. 

Q. The temperature control valves, they can be mounted 
can they not? 

Trial Examiner: Let me ask a preliminary. Are stop 
valves and temperature control valves the same thing? 
[446] Witness. No, they are not. 

Q. (By Mr. O’Donoghue) The temperature control valves 
can be mounted can they not? 

Mr. Alexander. I object to that, mounted how. 

Mr. O’Donoghue: Mounted in the unit by brackets? 

Witness: I guess anything is possible. 

e * ° ° ° ° . . e. e 


[447] Q. Now you have a contract with Local 636 do you 
not, your company? A. Yes. 

Q. And your company has been a member of Mechanical 
Contractors’ Association for a number of years? A. Yes. 

Q. And your company has been a signatory to the Local 
636 agreement for yearst A. Yes. 

Q. How long, Mr. Page? A. As long as I have been with 
the business. 


— 


Q. And how long have you been connected with the busi- 
ness? <A. At least twenty years. 

Q. And during that period of time those agreements that 
you [448] have had with Local 636 have all contained a 
provision requiring pipe two and a half inches and under 
to be performed at jobsites? Excuse me, two inches— 


° ° oe * ° ° * * ° * 


Witness: My answer would be that the two inch and under 
clause has been in the agreements as long as I can re- 
member. 

Q. (By Mr. O”Donoghue) You are aware that Local 636— 
strike that question—you were a member of the negotiat- 
ing team for the Contractors’ Association were you not? 

Mr. Alexander: Objection, when. 

Trial Examiner: We will get to it, overruled. 

[449] Witness: I have served on the negotiating team. 

Q. (By Mr. O’Donoghte) In what years were you a mem- 
ber of the Contractors’ Negotiating team? A. I have been 
a member on again and off again for over the past several 
years. 

Q. Would you say the past ten years? A. Within that 
area, yes. 

Q. Have you been an officer of the Mechanical Contrac- 
tors’ Association? A. Yes. 

Q. How long have you served as an officer— 

Mr. Alexander: Objection, what is the term officer? 

Q. (By Mr. O’Donoghue) What offices have you held? 

Trial Examiner: In the Mechanical Contractors’ Asso- 
ciation. I assume with the change of the question your 
objection is withdrawn? 

Mr. Alexander: Yes. 

Witness: I have served as a director, as treasurer and 
as vice president. 

Q. (By Mr. O'Donoghue) Over what period of years, what 
time? A. The past five or six years. 
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[457] Q. But as a matter of fact, Mr. Page, the pipe fitters 
on that job of Local 636 took off all the factory piping on 
all of the units and reinstalled them? [458] A. This is 
right. 

Q. And the same is true of the Greek church? <A. Yes. 


* * * * * * * * * * 


[459] Q. (By Mr. O’Donoghue) Mr. Page, you testified 
yesterday to a conversation you had with Mr. Kelly in May 
of 1966 was it? A. 1967. 

Q. And that conversation took place at the Sheraton 
Cadillac Hotel did it not? A. Yes. 

Q. And as I recall yesterday you testified that you brought 
up this question of the Holy Cross job and asked Mr. Kelly 
for [460] any suggestions he might have, is that right? A. 
That’s right. 

Q. What suggestions did Mr. Kelly give you? A. Well, 
I explained the predicament that we seemed to be in, the 
specification requirements and the status of it. Mr. Kelly 
advised me that he felt that work belonged to his people, 
and we didn’t come to any conclusion in the discussion we 
had other than Mr. Kelly said to go ahead and proceed, 
that I could bring the units in and they would then refuse 
to handle them if they came prepiped. 

Q. The gist of what Mr. Kelly said was this was the work 

of the pipe fitters working for your company in the field, 
is it not? A. This is what Mr. Kelly said, yes. 
* *. « * * ° * . ° . 
[491] A. After my discussion with Mr. Kelly and prior to 
my writing to Mr. Noble in May of 1967, before I made an 
offer to the owner of doing the field piping I called Mr. 
Wagoner and asked him what deduction he would allow 
on his fan coil units if we got to a point where we were to 
do the piping in the field. I felt T had to have this informa- 
tion before I could go to the owner and make a request for 
change in the [492] specifications. 

Q. You were not adamant about having prepiping done 
by Schemenauer? A. No, I was not. 
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Q. Did you talk to Mr. Wagoner about this? A. Yes, Mr. 
Wagoner gave me a price per unit if they eliminated the 
factory piping. 

Q. How did you first find out this price from Mr. Wag- 
oner? A. By telephone. 

Q. When was that? A. This was I’d say between my 
meeting with Mr. Kelly and just prior to my writing to Mr. 
Noble. 

Q. You are talking about your meeting with Mr. Kelly, 
is that the one you testified to at the Sheraton Cadillac? 
A. Yes. 

Q. What did Mr. Wagoner tell you? A. He gave me a 
price of a deduction at thirty-eight dollars and thirteen 
cents per unit if we took the units without the factory 
piping on them. 

. s s » e 2 * * ° Sd 
[493] Witness: In order to make an offer to the owner to 
do the piping in the field I had to get a price plus an esti- 
mate of what I thought our costs would be, and analyze one 
versus the other. On the basis of that I was able to offer 
the owner the choice of field piping. 

m as J ° ° 7 ad & es * 

Witness: What I did was to get this price from Scheme- 
nauer and then make an estimate on what our field costs 
would be to make a comparison. I felt that our field costs 
would be comparable to what the deduction that Scheme- 
nauer offered, and, therefore, I made an offer to the owner 
to do the piping in the field. There was no price addition 
or deduction. 


s ° & - * ° ° e e 


[560) Robert Quinn 


a witness called by and on behalf of the respondent, being 
first duly sworn, was examined and testified as follows: 


[589] Mr. Battista: I have a few questions. Mr. Trial 
Examiner. 
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Q. (By Mr. Battista) You mentioned there were ap- 
proximately 120 fan coil units on the Holy Cross job? A. 
Yes. 

Q. Out of those 120 units, only one unit is a ceiling [590] 
mounted unit, is that correct? A. Yes. 

Q. All the rest of the units, Mr. Quinn, are installed 
along the wall, is that correct? A. Yes. 

Q. Mr. Quinn, you also mentioned that the ceiling unit 
had three duct collars, is that correct? A. Yes. 

Q. How many duct collars do the wall units have? A. 
One. 

Q. Mr. Quinn, this ceiling unit, did it have the control 
valves installed in it? A. No. 

Q. Can you tell us why the control valves weren’t in- 
stalled in it? A. No, I couldn’t. 


Q. (By Mr. Battista) Are not the control valves held 
in place by the piping, Mr. Quinn? [591] A. Yes. 

Trial Examiner: This includes the automatic pneumatic 
temperature control valve? 

The Witness: Yes. 

Q. (By Mr. Battista) Mr. Quinn, you noted that the 
piping arrangement in the ceiling units is not identical 
to the wall units, is that correct? A. Not identical. In 
theory it is the same. 

Q. It has the same components but they are differently 
arranged, is that correct? A. They are not arranged as 
yet. 

Q. Mr. Quinn, you have a unit in the ceiling. Won’t 
your supply piping be different than what it would be if it 
was installed in the wall? A. I think T answered that, 

Trial Examiner: Answer it again. 

The Witness: It might be. I haven't gone to the 
trouble—I don’t know exactly how I am going to pipe that 
job up yet. 
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[599] Donald McNamara 


a witness called by and on behalf of the respondent, being 
first duly sworn, was examined and testified as follows: 


* e * . ° * * * ° * 


Direct Examination 
. * *. J * s * ae * 7 


[600] Q. In your capacity as business agent, business 
representative, have you ever come in contact with fan 
coil units before? A. Yes. 

Q. Tell us where and when? A. In the ten years it 
covers many areas and many jobs. 

A. North Park Towers in Oakland County, in Southfield, 
south of Nine Mile Road, of the service drive of John 
Lodge. Providence Hospital, in the same general area. 

Florence Crittenden Hospital located in Rochester. 

William Beaumont Hospital on Woodward and Thirteen 
Mile Road, in that vicinity. 

The Manresa Retreat House, Horton Road and Wood- 
ward, St. Joseph Hospital in Pontiac. 

Q. All of these jobs had fan coil units? A. Yes. 

Q. How many fan coil units in the North Park Towers? 
A. Over a thousand. 

Q. How many fan coil units in Providence Hospital? 
A. I would be guessing. It is a completely new hospital. 
A couple of hundred I would guess. 

Q. In excess of two hundred. A. Yes. 

[601] Q. How about Florence Crittenden Hospital? A. 
That is a complete hospital, brand new hospital also. How 
many rooms there would be in the hospital I don’t know 
but probably over a hundred. 

Q. Beaumont Hospital? A. Beaumont was an addition 
but it had in excess of sixty or seventy units. 

Q. Maresa Retreat House? A. Less than fifty there. 

Q. St. Joseph Hospital. A. That was another addition. 
Pinpointing how many units, it is hard to say. It is a five 
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story addition so I would assume there would be sixty or 
seventy rooms. 

Q. Can you be a little more specific and not assume. A. 
Not the exact amount of units. 

Q. More than ten? A. More than ten. 

Q. Are you on all of these job sites? A. Yes. 

Q. Did you see fan coil units at these job sites? A. Yes, 

Q. Did any of these fan coil units arrive in pre-piped 
fashion? 

Mr. Battista: I will object to the leading nature of 
Mr. Harris’ question. 

[602] Mr. Harris: I will withdraw it and rephrase the 
question. 

Q. (By Mr. Harris) Tell us, if you will, what you ob- 
served when you saw these fan coils? A. They, except 
for the Manresa job, the jobs I mentioned all came in in 
the normal fashion, and there was no piping. The Manresa 
job came in with the units pre-piped. 

Q. And what happened then on the Manresa job? A. 
The Manresa job I was called about it on the job and 
went out to visit the job and talked to the foreman and 
told him we wouldn’t install the pipe on the job because 
it was two inch and under, and that is what was done on 
the job. They took the units all apart and re-piped them. 

Q. Who was the contractor? A. Page Company. 

Q. Same contractor involved in this issue? A. Yes. 

Q. Were those fan coils completely disassembled and 
re-piped? <A. Yes, sir. 


[603] Q. (By Mr. Harris) Tell us what you did after 
you were contacted by an employee of Page on the Manresa 
job? A. T visited the job. Looked at the units. Instructed 
the foreman the units should be piped on the job. 

Q. Who was the foreman? A. Fred Roche. His real 
name is Charles but we all call him Fred. 

Q. Now there has been some testimony in this instance, 
in this case the Contractors Association attempted to 
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contact the TA International. Are you aware of that? 
A. Just from hearsay. 

Q. Is this type of issue one that has ever been raised 
before? A. Yes, the general organizer Straight was called 
in on a job that I handled at Grace Hospital in 1963. 

Q. Tell us about that please? A. This is a job I was 
contacted on about the units being pre-piped. 

Q. What units? A. Nesbett units. 

[604] Trial Examiner: Nesbett was the manufacturer? 

The Witness: Yes. 

Q. (By Mr. Harris) Fan coils? A. Yes, I visited the 
job and looked the units over and instructed the foreman 
the piping would have to be done on the job site. The 
contractor didn’t want to do this right off the bat. There 
was an industrial relations committee meeting held. The 
industrial relations committee was composed of contractors 
and labor officials to handle problems in the area. The 
general organizer Straight was called in this meeting and 
at this meeting the organizer presented his position— 

Q. Let me interrupt you and ask who was present at this 
meeting? A. Mr. Kelly, local 636, myself. Harry Lane, 
from the Mechanical Contractors and— 

Trial Examiner: You mean the Association? 

The Witness: Yes. Wendell Straight and there were 
two or three contractors there representing the industrial 
relations committee. One I am fairly certain of was John 
Molloy. This was in 1963. 

Q. Who does Mr. Molloy work for? A. to my knowledge, 
he is the owner of Donald Miller Company. At this meeting 
this problem was discussed and Mr. Straight stated the 
position of the local union was piping two inches [605] 
and under was supposed to be done on the job, and this is 
the way it should be handled. 

Q. When was that? A. 1963. 

Q. Was that the first time this issue has ever arisen? 
A. In 1961 the general organizer was on the job in Water- 
ford, a school job for the Cusineau Company. 

Trial Examiner: Where is Waterford? 
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The Witness: In Oakland County just north of Pontiac? 
He came in and made a job decision with the industrial 
relations committee in the area. The job there was the same 
type, two inch piping and under was supposed to be 
done on the job. 

Trial Examiner: Was that a fan coil unit involved there? 

The Witness: Yes. I wasn’t on that job but I was 
in the office and got a report from the business agent. 


* * * * * * * * . * 


[606] Q. (By Mr. Harris) Do you know what the practice 
is in this jurisdiction as it relates to fan coil units? 

Trial Examiner: What do you call jurisdiction? Juris- 
diction of local 636% 

Mr. Harris: Jurisdiction of local 636. 

The Witness: The practice is the units will be piped 

on the job site. Units occasionally, very seldom, when 
they do come in pre-piped, the units are disassembled and 
piped on the job site. 
. ° * * * * * * es * 
[609] Q. (By Mr. Harris) Mr. McNamara, I will show 
you respondent’s exhibits 1 and 2, and ask you to take a 
look at them. Are you a journeyman pipefitter? A. Yes, 
sir. 

Q. Could you do the pipe work as depicted in R-1 and 
R-2? A. Yes, sir. 

Q. How long would it take you to do it? 

* * * ° * ° ° e e a 
[610] The Witness: I would say it would take about 
four hours. 
[611] Q. (By Mr. Harris) One man or two? A. One 
man. 
e ° ° ° e e e * e 
Cross Examination 
e ° ° ° ° e ° ° e . 
[617] Q. St. Joseph Hospital, did you see the units there 
before they were installed? A. I probably did but I don’t 
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really recall if I saw them actually before they were in- 
stalled. 

Q. On what do you base your previous testimony that 
they were not pre-piped! A. Because since the practice 
in the area they are not to be pre-piped, if they were 
brought in pre-piped, the men on the job would have in- 
formed me. 


[620] The Witness: The unit ventilators would be ba- 
sically the same as fan coils. I have seen them brought 
in like at Pershing high school, they were pre-piped and 
we had a meeting with the employer on the job and they 
were dismantled and pre-piped. The area practice would 
be the piping on unit ventilators is done on the job. 

a e s Sd * * * * s * 
[629] The Witness: Probably there could be. 

Q. (By Mr. Alexander) Do you know what the area 

practice is on two inch and under piping on boiler feed 
units in the area? A. I would say the area practice two 
inch and under would be done on the job. 
s . * * . ° « oe * e 
A. Off hand, I couldn’t tell you. The normal practice in 
this area, anything two inches and under, when they con- 
tact us we say two inches and under is supposed to be 
done on the job site. 


Redirect Examination 


[648] The Witness: I have never had a major problem. 
When I found a job had pipe two inches and under I just 
normally notified the foreman and he would in turn talk 
to the contractor and the contractor would agree to live 
under the contract, and take the work out. 

Q. (By Mr. Harris) Can you give us an example? A. 
Well, at the Mercy High School job, we will say, Lorne 
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Company. I met with them on the job, with his work 
superintendent and sat down and explained to them about 
the agreement, and he agreed the company was in violation 
and he took, instructed the foreman to have the men dis- 
mantle the units. 

Trial Examiner: Were there fan coil units on that job? 

The Witness: Hither fan coil units or ventilators, one 
of the two. 

Q. (By Mr. Harris) Do you know of the St. Hugo job? 
A. St. Hugo of the Hills? 

Q. Yes. 
* . * * * * * . . e 
[651] Q. How did they arrive at the job? A. They arrived 
on the job without any piping. 
* * . * * * * * . e 
[652] The Witness: My personal knowledge, unit venti- 


lators were piped on the job. 
Q. (By Mr. Harris) What is your experience on which 


you make that statement? A. I have worked in the field 
installing these ventilators [653] prior to becoming a busi- 
ness agent, and I have also bid on jobs where these units, 
where we took the piping off the unit ventilators and re- 
piped them in the field and also been on jobs where the 
unit ventilators came on the job without any piping on 
them. 


e ° * e 
[658] Charles F. Roche 


a witness called by and on behalf of the respondent, being 


first duly sworn, was examined and testified as follows: 
. * . e 


° ° ° ° ° a 


Direct Examination 
° ° ° * ° * ° ° ° ° 
[659] Q. Where are you employed? A. Page Plumbing 
and Heating Company. 
Trial Examiner: Keep your voice up, Mr. Roche, please. 
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Q. (By Mr. Harris) How long have you been employed 
by Page Plumbing and Heating, Mr. Roche? A. Since 
1950. 

Q. Have you had occasion to be a foreman for Page 
Plumbing and Heating? A. Yes. 


[660] Q. Have you had occasion to work on fan coil units? 
A. Yes. 

Q. Will you tell us what jobs? A. Manresa, Ford Cen- 
tral Staff, Oakwood Hospital, Women’s Hospital. 

Trial Examiner: What hospital is that? 

The Witness: Women’s. Mt. Carmel in Wyandotte. 

General Motors Building, Tech Center. 
(661] Q. (By Mr. Harris) Will you tell us about the 
fan coil units at the Manresa job please? A. Well, when 
I got out there to install those coils I went in the garage 
where they were stored and found out they were all pre- 
piped, and so I called the hall and talked to Don. 

Q. Don who? A. McNamara, and he came out and told 
me to take them apart, which I did, and I also called the 
shop and talked to my superintendent. 

Q. Who was that? A. Pat Cusineau, and he said take 
them apart also. 


[672] Charles Kuphal 


a witness called by and on behalf of the Respondent, being 
first duly sworn, was examined and testified as follows: 


Direct Examination 
s s * a e ° s * e 
[679] Q. What job were you on before that? A. Greek 
Orthodox Church. 
Q. Was that for Page Plumbing and Heating? A. It 


was. 
Q. What was your capacity on that job? A. I was fore- 


man on the job. 
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Q. How many men did you have on the job? A. From 
one to three and four sometimes. 

Q. What kind of work was involved at the Greek Ortho- 
dox Church? A. Heating, complete heating system. 

Q. And be a little more specific ? A. Hot water heating 
system, for heating and cooling. 

Q. Were fan coil units required on that job? <A. Yes. 


* ° ° e * e * . * e 


[680] Q. When you went on the job site, the Greek 
Orthodox Church job, did you have occasion to look at 
the fan coil unit? A. I did. 

Q. Would you describe them for us and tell us in what 
condition you found them? A. They came pre-piped. They 
weren’t as we call them bald headed, just the coils on them. 

Q. Continue. A. When my field super came out. Mr. 
Cusineau, I told him about it and he immediately told 
me to re-work them. 

Q. Did you know what he meant when he said re-work 
them? A. Yes. 

Q. What did he mean? A. He meant tear them down 
and re-do them. 


[681] Q. Had you ever seen a fan coil unit before? A. 
Yes. 

Q. Where was that? A. Oh, Women’s Hospital, Mt. 
Carmel. 

Q. Mt. Carmel what? A. Mt. Carmel is a school, a high 
school. 

Q. Where abouts? A. Wyandotte. 

Q. Go ahead. A. Well, one more place T saw and worked 
on that was Manresa. 

- Who was the foreman on that job? A. Manresa? 

Freddie Roche, Charles Roche. 

Q. You say you worked on them? A. Yes. 

Q. What did you do? A. T reworked ten of the units 
out there, tore them down and rebuilt them. 


T+ 


Q. Tell us what you mean when you say tore them down 
and rebuilt them? A. Taking piping and control valves 
off that was on. back to the bald headed coil, and re- 
worked them and put them back together. 


e e e & e e ° * * . 


[682] Q. Can you tell us about how long it would take 
you to re-pipe one of those fan coils? A. Three hours a 
piece or in that area. 

Q. About three hours a piece? A. Ona single coil, yes. 


* . * e * se * ° * se 
[68+] A. Women’s Hospital would be a pretty good ex- 
ample. 

Q. When was that job, Mr. Kuphal? A. About four 


years ago. 

Q. Do you recall how many fan coil units were brought 
on that job? A. There were five floors in the west wing 
of the hospital. 

Q. Did every floor have fan coil units? A. I believe 
there were a hundred eighty or hundred eighty-one. I 


wouldn't swear to that but it was close to that. 
Q. How did they arrive at the job site? Do you know? 
A. Yes, they came, as I say bald headed, unpiped. 


* s s * ° * ° * ° 


[685] Q. (By Mr. Harris) How long did it take your 

men to pipe those fan coil units at Women’s Hospital? 

Each unit how long would it take? A. Two men, two men 

could get three a day, hanging and piping after they got 

started on them. 

[686] Q. You mean by that installed also? A. Installed 

and hooked up, three units a day. 

s mo e ° * s e ° * e 

1693} James M. Knight 

a witness called by and on behalf of the Respondent, being 

first duly sworn, was examined and testified as follows: 
Direct Examination 

2 e e ° e . o ® @ ° 

[694] Q. Since 1941 up till to date, have you had occasion 

to work on numerous jobs as a pipefitter? A. Yes. I have. 
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Q. Have you had occasion to work on jobs requiring the 
installation of fan coils? A. Yes, I have. 

Q. Would you describe for us what a fan coil unit is? 
A. Well, a fan coil unit in itself is a coil with a fan built 
inside, a squirrel cage fan for individual unit heating. 
[695] ‘Trial Examiner: What is a squirrel cage fan? That 
is a new term in this proceeding? 

The Witness: That is the name of it. It has a set of blades 
just like a barrel. 

Trial Examiner: Oh, yes, I understand. 

Q. (By Mr. Harris) Will you describe the function of a 
fan coil unit? A. The function of a fan coil unit, you can 
reduce the coil size by having this fan and you can in- 
crease the heat in the room. 

Q. Does it have anything to do with cooling? A. Yes, 
some do and some don’t. 

Q. Can a fan coil unit then serve a dual purpose for 
heating and for cooling? A. Yes. 

Q. How can fan coil units be installed to do this dual 
purpose? A. They are installed through a series—you 
have two hot water lines and chill water lines and you 
have a control valve for each, and in order for you to 
have cooling when you set your cobling valve or your 
modulating valve, will let the cool water in and turn off 
the heating water, or vise versa. 

Trial Examiner: Don’t talk so rapidly. 

Q. (By Mr. Harris) On how many occasions have you 
had to [696] work either on or with fan coil units? <A. 
Numerous, numerous oceasions. T could name several con- 
tractors and practically every job T have worked on has 
had some fan coils. Every lobby has fan coils. 

Q. Well, we are going to be a little more specific. Can 
you name some jobs for us you have worked on? <A. Yes. 

Q. That required the installation of fan coils units? A. 
I worked for Sylan Plumbing and Heating. 

Q. What job? A. Crittendon Hospital. 

Q. When? A. Finished up last August—a year and a 
half. Steve Kruchko Plumbing and Heating in Water- 
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ford. on the Kettering High School. I put them in the 
Lake Orion elementary school for Bob Litz and DeRossier, 
the contractor, and Thurston High School, Becker Plumb- 
ing and Heating. 

Q. When was this?) A. 1956. Eames and Brown Plumb- 
ing and Heating, in Pontiac. This was about 57. 

Q. What job was that? A. The Madison high school, in 
Pontiac. Every job I have been on practically has had fan 
coil units one place or the other. 

Q. Who do you work for now? A. Donald Miller Com- 


pany. 
[697] Q. What job? A. Pontiac Motor plant. in ’51. 

Q. Fan coil units there? A. Steam unit heater. 

Q. As opposed to a fan coil unit? A. Yes, same function, 
only fed with steam. 

Q. In your experience with working, or in working with 
fan coil units, do they come—strike that. Have you ever 
been on a job that fan coil units were received in a pre- 
piped condition? A. Yes. 

Q. What job? A. Steve Kruchko, Waterford Kettering 
high school. 

Q. When was that? A. 1961. 

Q. How many units were involved on that job? A. Twelve. 

Q. How many arrived pre-piped? A. Twelve. 

Q. What did you do with them? A. We dismantled them. 
I didn’t personally. 

Q. You say we. 

Trial Examiner: J did not personally. 

The Witness: I was there to witness as a fact. T was 
working on the lines and the other fitters on the job [698] 
dismantled them. 

Q. (By Mr. Harris) Do you know of your own knowledge 
they were dismantled? A. I stood and watched them. 

Q. They were reassembled or replaced? A. A. Yes. 


[705] Q. Have you ever worked on any of those that were 
pre-piped? A. Yes. 
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Q. What have you done with those? A. Two inches and 
under we changed, dismantled. 

Q. Now can you be a little more specific as to who you 
worked for when you removed piping from boilers, piping 
from boiler feed units. and when the jobs were? A. Well, 
Sylvan Plumbing and Heating. 

Q. That was Crittenden. A. Crittenden Hospital. 

Q. That was on what? A. Boiler. 

Q. Go ahead. A. Kruchko at Waterford, Kettering. 
[706] Q. That was on a boiler? A. Boiler. There are so 
many—the dates— 

Q. Have you ever worked for Page Plumbing and 
Heating? A. Yes. 

Q. Where? A. Ford Highland Park. That was fourteen 
years ago—fifteen. 

Q. I take it there weren’t fan coils there? A. No. 

Q. Do you have any idea how many contractors you 
worked for in the Detroit area over this expanse of years? 
A. Well, several of them are out of business. I have 
worked for practically every one in the area. The older 
ones die off or what-have-you, or they close up and away 
they go. I would say, oh, fifty or sixty. This would be 
different. 

Q. I realize that. Fifty or sixty different contractors. 
A. Yes. 

Q. Is it your experience that piping two inches and under 
has traditionally been done at the job site? A. Yes. 

° ° ° ° ° * e * ° e 
[707] The Witness: Yes, two inches and under has al- 
ways been the work of the pipefitter. 

Q. (By Mr. Harris) On the job site? A. On the job 
site. 
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William Kelly 


a witness called by and on behalf of the respondent, being 
first duly sworn, was examined and testified as follows: 


e* = o * e * o o * 
Direct Examination 

Q. (By Mr. O'Donoghue) Mr. Kelly, do you hold a 
position with the United Association, local 636? A. Yes. 
I do. 

Q. What is that position? A. Business manager. 

Q. How long have you been business manager? [727] 
A. I am in my seventh year now. 

Q. Will you describe for us generally your duties and 
responsibilities as business manager? <A. Yes, my duties 
are to attend committee meetings, industrial relation meet- 
ings, enforce our contracts, if necessary, and keep our mem- 
bers in line—settling any disputes between management 
and labor that might come up, on behalf of labor, or if 
our people are out of line vice versa. 

Q. You have any people working directly under you, 
Mr. Kelly? A. Yes, I do. 

Q. Who are they? A. Warren Carden, Don McNamara, 
Pete Boyle, Tom Williams, and Bill Palmer. 

Q. Do those individuals have a title? A. Yes. they do. 

Q. What is it? A. They are business agents in the local 
union. 


[729] A. I did the pipe work that came under the juris- 
diction of our local union and that included in my particular 
case, that was heating, cooling, industrial work, steel plant, 
power house, chemical plant, state power house. 


[724] Mr. Alexander: With respect to respondent’s 15 
for identification, is there still today in existence a Detroit 
(735) ociation of master plumbers. 

The Witness: They have changed the name. 
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Mr. Alexander: What are they? 

The Witness: Metropolitan Plumbing Contractors As- 
sociation. It is referred to right on the latest contract. 

Mr. Alexander: With respect to respondent’s 16, for 
identification, is there still in existence a Detroit Associa- 
tion of Master Plumbers, Heating, Piping and Air Con- 
ditioning Contractors Association? 

The Witness: It is the Master Plumbers Metropolitan— 

Mr. Alexander: How about the Heating, Piping and Air 
Conditioning Contractors? 

The Witness: This particular set up, no. They have 
now become the Mechanical Contractors, 


* e * * * * e *. . e 


[740] Q. (By Mr. O’Donoghue) Mr. Kelly, in 1941 do 
you know how many contractors associations there were? 
‘A. In 19412 There would be just the master plumbers 
or the plumbing contractors association at that time. 

Q. The piping contractors? 

Mr. Battista: I will object here, Mr. Examiner. I don’t 
see the relevance of who was in the association back in 
1941. 

Trial Examiner: What is the relevance, Mr. O’Donoghue? 

Mr. O'Donoghue: I will withdraw that question. 

Q. (By Mr. O'Donoghue) Do you know whether Page 
Plumbing and Heating belonged to Master Plumbers? A. 
Yes. 

Trial Examiner: What year? °41? 

Mr. O’Donoghue: 1941. 

The Witness: His father did. 

[741] Trial Examiner: It is the same company, isn’t 
it? 

The Witness: Same company. 


° ° ° e * e e e ° e 


Q. (By Mr. O'Donoghue) Now did there come a time, 
Mr. Kelly, when—strike that. Do you know whether both 
heating and plumbing contractors belonged to the Master 
Plumbers Association in °41? A. Yes, they did. 
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Q. Did there come a time when there was a creation of 
a new association? A. There was a creation of a new 
association. 

Q. Approximately when was that? A. I would say right 
around “41. It was right around that time. Just shortly 
after. 

Q. What was that association? A. Air conditioning and 
heating contractors association. 

Q. Was that the heating and cooling? A. Heating and 
cooling. 

Q. What contractors joined that association? A. Well. 
Donald Miller was one of the contractors, and I am [742] 
pretty sure Page was one of them, Stanley Carter Com- 
pany was one, Spitzley Corporation was one. 

Q. What type of work were they doing? Was there any 
difference in the type of work that the contractors that 
belonged to the heating and cooling association did as 
opposed to those that remained in the master plumbers? 
A. Well, the master plumber was confining himself more 
to sanitary work, plumbing, city water, sanitary facilities, 
and so forth, where the others were branching out into the 
industrial areas. There was also the national contractor 
coming and doing work in the area, and power house, 
chemical and so forth—this type. 

Q. Now did the heating and cooling association continue 
for a period of time? A. Yes. 

Q. And then did there come a time when they changed 
their name to Mechanical Contractors? A. They are con- 
tinually changing their name from year to year. They have 
a third contractors association now also, another contractor 
group that hasn’t heen mentioned here. 

Q. Did there come a time when the heating and cooling 
changed to mechanical contractors? A. Right. 

e e ° ° ° ° ° * e @ 
[746] Q. (By Mr. O'Donoghue) You negotiated with the 
two employer associations? A. Yes. 

Q. Who else were the negotiators for these two associa- 
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tions? A. Joe Spitzley of the Spitzley Corporation, Donald 
Green, of Green Company. and Page of Page company. 

Q. Now you were negotiating a new agreement to be 
effective when? A. June 1st of a year ago, 1967. 

Q. Did the contractors during these negotiations present 
any proposed changes to the labor agreement? A. It is 
eustomary— 

Trial Examiner: Yes, or no. 

The Witness: Yes. 

[752] Q. (By Mr. O’Donoghue) Would you tell us the 
discussions between the union negotiators and company 
negotiators regarding this part of the contract proposal? 


[753] The Witness: The proposal is there. That is what 
they proposed we change, a portion of the contract, and 
this was doing away with the two inch and under clause 
in our contract, which has been historically the work pres- 
ervation clause of our local union. That is a bread and 
butter item as far as we are concerned, and as you come 
into this point where they want you to give up something 
that has been historically— 

Mr. Alexander: Objection. Not responsive to the ques- 
tion. 

Trial Examiner: I will sustain the objection. Just tell 
us what was said and who said it. 

Q. (By Mr. O’Donoghue) What did you ask the con- 
tractors and what did they say back to yout A. I asked 
the contractors—they asked me—I asked them what cata- 
log items they are talking about. In one word they were 
talking about nipples and threaded rods and I asked them 
it this was just nipples and they said catalog items, and 
I threw back the catalog items covered a hell of a lot more 
than just six inch nipples. We had accepted that over the 
years, and on my sheet T noted there what items. 

Q. What did the contractors say? A. They said this 
would be broadened and this is where [754] we objected and 
it was dropped. 
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Q. The contractors dropped this proposal. A. Yes. 
Q. What, if any, change was made in this article IX in 
the 1963 agreement? 4A. It is still in our latest agreement. 


Q. (By Mr. O’Donoghue) Is it Mercy or Grace Hos- 
pital? A. Grace Hospital. 

Q. Could you tell us about that dispute? A. Yes, this 
was over units, fan coil units and this was all—this had 
to do also with end pocket piping. 

Q. How did this dispute come about? A. Well, it was 
the Shaw Winkler Company I believe and they had ordered 
the units that were going to come in with two inch and 
under piping on them, and we objected to them and the con- 
tractors association called in the organizer to hold a meet- 
ing. 

Q. What organizer is this? A. Organizer of the United 
Association, general organizer [755] Wendell Straight. 

Q. Was a meeting held? A. There was a meeting held 
between the local and organizer Straight and the con- 
tractors association. 

Q. What occurred at this meeting? A. At this meeting 
he— 

Q. Who do you mean by he? A. Wendell Straight, the 

organizer. They argued the items pro and con and organiz- 
er Wendell Straight’s decision or stand was the piping 
would be done on the job, and I don’t say the contractors 
agreed, but the piping was done on the job. 
= * s * * ° e J J 
[756] Q. (By Mr. O’Donoghue) Now at this Grace Hos- 
pital what [757] happened after this meeting with respect 
to the end pocket piping? A. The piping was done on the 
job. 
e e e e e e e e e e 
[763] The Witness: This is what T am talking about. 
This is my job to enforce our contract and when there 
is pipe comes on a job that ix two inch and under it is 
up to me to see that it is done on the job. 
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Q. (By Mr. O’Donoghue) Could you give us an example? 
A. Yes, Robert Carter Company, not too long ago, on a 
blast furnace at Ford’s. They had hose connections to 
make to the blast furnace, braided brass or copper, gas 
connections. They had a lot of nipples to cut for the 
furnace. They wanted to do them in the shop. I insisted 
they be done on the job site. They set up a trailer on the 
job site and a couple of men worked there for three or 
four weeks, cutting nipples, making up the hoses prior 
to the blast furnace coming down on the job. 

Q. Give me another example. When did that oceur? A. 
Last winter. 

Trial Examiner: This was a Ford Motor Company job? 
[764] The Witness: Ford Motor. 

Trial Examiner: The contractor was who? 

The Witness: Robert Carter. 

Trial Examiner: Robert Carter. When was this? You 
gave us the date. 

The Witness: It would be last winter. 


* * a ° e e e es e e 


Q. (By Mr. O’Donoghue) What occurred on that job, 
Mr. Kelly? A. They had a lot of pre-fabricated pipe come 
into the job site two inch and under. Socket weld, schedule 
80 I believe it was. 

Trial Examiner: Schedule 80 of what? 

The Witness: The pipe wall thickness, and the pipe was 
eut up. 

Trial Examiner: When; you say pre-fabricated what do 
you mean? 

[765] ‘The Witness: Fabricated in the shop. Elsewhere, 
fabricated in their own shop. 

Trial Examiner: You mean the pipe was manufactured? 

The Witness: No, no. 

Q. (By Mr. O'Donoghue) Define for us fabrication? 
What is fabrication? A. Fabrication would be a nipple over 
six inches in length eut in the shop or it could be eut— 
it could be cut in a fabricating shop or it could be cut 
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any place else and put on the job site. If put on the job 
site, it has to be done by our people. 

Trial Examiner: You mean you call that pre-fabricating 
when the pipe comes to the job site with threads on the 
end. 

The Witness: Cut in length, specified lengths. 

Trial Examiner: Cut into a particular length. 

The Witness: Or fabricated into a header by welding. 

Trial Examiner: Let me put the question. You keep 
using technical terms which I don’t quite understand. 
You say a pipe comes to 4 job site in ten foot lengths and 
you have to use it, the length required is four feet. You 
want to cut that from ten to four on the job site, is that 
right? 

The Witness: Yes. 

Trial Examiner: If the pipe comes in four feet long 
you won’t handle it, is that right? 

[766] The Witness: Yes. 

Trial Examiner: Now the pipe that comes on the job 
with bends on the end, the nipples— 

The Witness: Elbows. 

Trial Examiner: Elbows. You want to put those el- 
bows on on the job site? 

The Witness: Yes. 

Trial Examiner: If it comes to the job site with the 
elbows on, you call that pre-fabricated? 

The Witness: Right. 

Trial Examiner: The same thing with ‘‘T’s”’. If it comes 
on the job with ‘‘T’s”’ attached you just assemble them 
or put them back together. 

The Witness: Yes. 

Trial Examiner: I understand what’s going on. You 
may go ahead. You were telling us about the Wyandotte 
Chemical Loomis Company job. What happened? 

The Witness: On the Loomis job they had a lot of 
headers. 

Q. (By Mr. O’Donoghue) What is a header? A. A header 
can be a series of openings in a main or a line that you 
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are going to take a connection off at various places in the 
plant or the system, so a header can be any length. It is 
just a matter of a series of openings or “T's”? along the 
line they are going to take [767] off that go to various 
points in the plant. These were two inch and under and 
we had them cut up on the job site. They also had bends, 
radius bends there that were two inch and under, the 
bends being on the heavy wall pipe. They asked us not to 
cut them, and I told them we wouldn’t cut them up but 
they would have to make another bend comparable of the 
schedule 40 pipe so our people wouldn’t lose that work, 
and this was done. 

Q. Can you give us another example? A. Yes, Con- 
struction Pipe Company. 

Q. What happened at Construction Pipe Company, and 
when? <A. Last week. 

Trial Examiner: Last week? 

The Witness: Yes. 

Trial Examiner: Where? 

The Witness: On a job at Ford’s. A dryer unit came 
in two inch and under copper sweated joints. 

Q. (By Mr. O'Donoghue) What is a dryer unit? A. 
It could be, in an industrial plant, drying prior to painting, 
or it could be a paint dryer and so forth. It is a unit 
that heats and drys as the items that are manufactured 
go through it. 

Q. What occurred in connection with this dryer? <A. 
The piping came in on the unit two inch and under, cop- 
per, sweated joints, and we are taking them apart now. 
[768] Q. Can you give us another example. <A. Same 
company at another job where they had completed the 
prior unit with the fabrication all being done on the 
job and the next job they decided to fabricate in the shop. 
socket welds, and we are cutting that up. 

Trial Examiner: What job is that? 

The Witness: Ford. 

Q. (By Mr. O'Donoghue) ITs the cutting up as a result 
of anything you did? A. T would say so, yes. 
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Q. You had a discussion with the company over the two 
inch and under clause in the contract, and they would live 
by our clause in the contract. 

Q. Through the years, since you have been business man- 
ager are there other instances where you have called upon 
contractors to live up to this clause in the agreement? A. 
Yes, I would say so. 

Q. Mr. Kelly, what is a radiator? A. A radiator is the 
heating element in a building, either steam or hot water 
system. The old fashion radiator was primarily made up 
of cast iron, a room unit similar to what you have got 
right in here. 

Q. Now when did there come a time in the industry where 
the industry moved to something other than radiators? 
[769] Strike that. When did the industry stop using 
radiators, Mr. Kelly? A. They haven’t altogether stopped 
yet but the radiator structure has changed. We follow 
the jurisdiction on the latest parts as they come through, 
each phase as the heating engineers advance and bring out 
new items starting with the cast iron. 

Q. What came along after the radiator? A. Convection 
or perimeter type heating. 

Q. When did that come into the industry? A. I would 
say right toward the end of the war—’46 or ’47—right 
after. 

Q. Could you tell us what that is? 

Mr. Battista: I am going to object to the relevancy of 
this line of testimony. 

Trial Examiner: Overruled. 

The Witness: Convection or perimeter type heating was 
your base board heating that—it took the place of a cast 
iron radiator, supplied the same amount of heat, was a 
much neater package for a room, for dress and less bulk 
in one spot. 

Q. (By Mr. O’Donoghue) Describe what were the com- 
ponents of it? A. It was a long piece of pipe or tube with 
fins attached. At first they were square plates, steel plates 
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set about, [770] oh, a half to three quarter an inch apart 
and they were tagged or spot welded to the side of the 
pipe, and then they were placed in hangers on the wall 
with your feed and return coming up into it, and then 
they would have a cover over it. This was the heating 
along your base board, and then as they developed it 
further— 

Mr. O’Donoghue: Let’s stop right there before we go 
to developing it further. 

Q. (By Mr. O’Donoghue) What work did the pipefitter 
do in connection with that type of a unit? A. He set the 
tube or the piece of pipe with the fins on it, and the 
hanger— 

Q. Take that piece right there with the tube or fins on it. 
Did that come from the factory or was that made up on the 
job side. A. It came from the factory. 

Q. You took it from the factory? A. Yes. 

Q. What did you do when that came from the factory? <A. 
You would get it in various lengths and you had to cut 
it on the job and either thread or add a nipple on to it 
and go from that point with your valves and piping from 
your main. 

Q. Now this piece of pipe with these fins, what did they 
call that? Was that a coil? [771] A. Yes, it is called a 
coil. 

Q. Was that the heating element? A. That was the 
heating clement. 

Q. Did that perform the same function as a radiator? 
A. Yes. 

Q. Now these radiators. Did the pipefitter make them 
up on the job site, or did they come from the factory? A. 
They were cut the length—a lot of them—they could be 
ordered to length, or they could be eut on the job site, 
because a lot of times in some buildings, for some rooms, 
they wouldn't know how large the rooms would be for the 
building before hand. Now there are other heating coils 
also made out of pipe. We used to do a great many of 
them in the plants in Detroit. They were made out of— 
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Q. I don’t want to cut you off but let’s not get into that. 
Let’s just stick to the ordinary apartment house or office 
building and the piping kind of thing we have here. You 
took these radiators from the factory then? A. Yes. 

Q. The people of 636 and you connected up the pipe to 
that heating element? <A. Right. 

Q. After you went from the radiator to this coil with 
this fin on it—what do you call that? A. Then you went 
to a lighter—that was a regular fin, [772] fin tube radiation, 
and then yon go to a lighter one in weight. The first one 
was made out of steel pipe, steel square plate spot welded 
in a space along a pipe. Now they moved from that to a 
copper or an aluminum tube with the spiral. They can 
either spiral it in the plant or spot weld it. It is very 
light. It is very easy to handle. Where it used to take 
two or three men to lug a cast iron radiator, you can take 
one of these under each arm. 

Q. Are these what are commonly called coils? A. No, 
this is called fin tubing. 

Q. What is the difference between—when did you move 
from fin tube radiation to coil? A. Again as your heating 
developed, just like everything else, it changes with the 
times. Your engineering develops— 

Trial Examiner: The question is when, Mr. Witness. If 
you don’t know, say so. 

The Witness: Definitely I couldn’t say just exactly when. 

Mr. Alexander: You don’t know? 

Q. (By Mr. O'Donoghue) Could you say approximately 
when? A. Three to five years after the fin tubes. They 
were working on it, and it was being developed right along. 

Q. Now three to five years later you had this coil type. 
After the fin tubing what was the next big change with 
[773] respect to these units in the room, the heating ele- 
ment in the room? A. The individual room? 

Q. Yes. A. Then they went into a blower type. 

Q. What is a blower type? 

Trial Examiner: They went from coil to blower? 
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The Witness: The coil was still there. Now, they had 
added the blower and for health purposes and so forth, 
they found this was a very dry heat, developed nasal con- 
ditions in a closed room, so then they moved on to radiant 
and bringing in outside air, supplementing about twenty- 
five percent, to give a little more moisture, humidity and 
so forth. 

Q. (By Mr. O’Donoghue) Going back just a moment to 
where they added the blower. Describe that kind of a 
system. A. Prior to the blower? 

Q. When they added the blower to the fin coil. A. Just 
the same as your radiator. They had a connection to the 
end of the coil. The only difference was with the blower— 
we had nothing to do with the blower. It came with the 
unit. 

Q. What did the blower do? A. Blow the heat out into 
the room, force it faster. Prior to that you had just room 
circulation. Your heat [774] rises from your radiator. 
This one here will be rising to the top and your circula- 
tion will be going around the room right in here right now, 
and coming back into the bottom and reheating it, going 
back around, but it is slower heating. Now they added a 
blower to it to force that air out with a gush, so it goes 
faster. 

Q. What did the blower look like? A. Just a squirrel 
cage of fans. 

Q. Is fan and blower the same thing? <A. Yes. 

Trial Examiner: What is the answer to that? Yes? 

The Witness: Yes. 

Q. (By Mr. O'Donoghue) After they added a blower 
you say the next thing was to bring in fresh air. A. Yes. 

Q. How did they go about doing that? A. Cutting a hole 
in the wall. 

Q. And you added a louver or whatever it was? A. Yes, 
mounted ducts or the units come with a fresh air opening, 
and there is a place on the outside of the wall and it filters 
over that. 
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Q. Is that essentially what we have today? A. You have 
a modern radiator. 

Q. What do you mean by a modern radiator? A. Taking 
the place of the cast iron radiator. Now (775] farther 
than that, you have the perfect example in your automobile. 
Your automobile is a fan coil unit with air conditioning. 
It is the same thing exactly. 

Trial Examiner: Just a moment. 

The Witness: It is exactly the same, the same thing. 

Trial Examiner: Just a moment. Mr. Kelly, I have 
warned you time and time again. Answer the question and 
remain silent. You have gone away beyond the question. 
Put your next question. 

Q. (By Mr. O'Donoghue) Mr. Kelly, we have come up 
to the point where you have a coil and the fan, the fan or 
the blower and the outside air. Are there variations of 
this today? A. Yes. 

Q. Could you give us some example of the different kinds 
of units? A. The duct system. 

Q. What is a duct system? A. You have a heating and 
cooling coil in a duct system that can be done from a central 
point. There are blowers, duct openings in each room. 

Q. Where is the fan or the blower in that type of system? 
A. It can be set off to one side in a separate compartment, 
or separate section of the building. They usually call them 
a fan room and they have the blowers in there, pre-heater 
[776] coils, tempering the air that comes in for the winter 
time, and reheating it and sending it to the room, or cooling 
1t. 

Q. Is that performing where you have the duct system 
with the duct going down to some central room where you 
have the fan or blower, is that performing the same func- 
tion as the fan that is just simply set in the unit? A. It 
is an over-grown fan. 

Q. Does that kind of a system have a name? A. Just 
heating and cooling duct system as far as I know. 

Q. Does that type of a unit where you have the fan in 
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a central location rather than in the individual unit, does 
that have a particular kind of a name? A. The fan? 

Q. No, the unit. A. No, because it is set up on different 
parts. Your units or your components are larger. You 
have a larger blower. You are blowing for a whole build- 
ing now, not just one room. 

Q. What is the difference between a unit ventilator and 
a fan coil unit? A. One is larger than the other. 

Q. What do you mean one is larger? A. Well, in your 
fan coil unit, it is usually an individual room type unit 
where you need a great amount of air, such as your class 
room. Your fresh air supply needs to be (777] larger 
due to the group of people in there, a faster change of air. 
So many changes of air per minute, and in the corridor 
where your other units go, you don’t have to have that 
change of air as fast and this is where they use those, in a 
larger type of room. 

Q. What do you mean use those? A unit ventilator? A. 
A unit ventilator. 

Q. What is the difference between the components of a 
unit ventilator and a fan coil unit? A. The same only 
one is larger. 

Trial Examiner: Which is the large one? 

The Witness: The unit ventilator. 

Q. (By Mr. O'Donoghue) Do they each have a coil? A. 
Can I go a little farther on that? I don’t know how far 
you want me to go on this. 

Trial Examiner: The answer can be yes or no. They 
each have a coil or they don’t. 

The Witness: They each have a coil and they each have 
a heating and cooling— 

Trial Examiner: You have answered. 

Q. (By Mr. O’Donoghue) Would you take the components 
in the unit ventilator and the fan coil unit and tell us how 
they are similar or dissimilar. A. They are the same. 

Q. Starting with the coil? 

[778] Trial Examiner: The witness said they are the 
same. 
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The Witmess: Only one is larger. You have the third 
unit with an individual— 

Trial Examiner: Don’t go to the third unit. Stay with 
the unit ventilators and the fan coil. 

Q. (By Mr. O’Donoghue) Are the coils larger on a unit 
ventilator? A. The coils could be the same size, although 
they might be longer. They are a larger set up, that’s all. 

Q. With respect to the piping, is the piping any different, 
the end pocket piping? A. More room to work on it. 

Q. Which unit? The unit ventilator? A. The unit 
ventilator. 

Q. Now yon mentioned something about a third type. 
What would that be? A. That’s one with just a heating 
coil in it and a cooling coil, and has an individual refrig- 
eration unit right in the same set up, without any, without 
any chill water lines coming in to the unit, through our 


that called? A. A fan coil unit, the same com- 
The only thing different is your refrigerant is 
coil itself. 


ns (By Mr. O’Donoghue) Mr. Kelly, what percent- 
pipe work, based upon your experience from visit- 
ng jo bs, talking to contractors, knowing the piping, the 
ind of work the pipefitters are doing the field, what per- 
centage of the work of pipefitters is work on pipe two inches 
and under? 
a a * ° * * * * * 
The Witness: I would say somewhere between eighty to 
ninety percent. 
- * * a * a 8 . ° 


Q. (By Mr. O’Donoghne) Mr. Kelly, turning to this dis- 
pute at the Holy Cross Hospital, when did it first come to 
your attention there was a problem on this job? A. It 
came to my attention at one of the pension meetings. Page 
mention he had a problem with some units on this job or 
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thought he had a problem with some units out there. I 
would say it would be—oh, I would say somewhere prior 
to last May. It was prior to negotiations. 

Q. What year was this?) A. 1967. 

Q. It was after the first of the year? A. Yes. 

Q. What Page say at that point, do you recall? A. At 
that time Page said—he asked me or he had told me there 
was a problem on the job and I asked him what it was 
and he said he had either misread or overlooked the two 
inch and under piping that was supposed to come in on 
the units. 

Trial Examiner: You mean he misread or overlooked— 

The Witness: In the specifications. 

Q. (By Mr. O'Donoghue) Is that what he told you, Mr. 
Kelly? [812] A. That is exactly what he told me the 
first time he mentioned it. 

Q. What was the next time you had any discussion with 
Page about this? A. The next time I talked to Page about 
it was off and on—we set on the same pension committee 
and off and on we might have a word or two about it, and 
then get into the business of the pension committee, or I 
would wait for him afterwards, and I mentioned to him 
the Woodworking case and during negotiations I gave him 
a copy of the United Association— 

Trial Examiner: Which negotiations? 

The Witness: Our contract. 

Trial Examiner: 1967. 

The Witness: Yes. He was in those negotiations. 

Trial Examiner: Is that the one at which the proposal 
was made that has been received in evidence? 

The Witness: Yes. 

Q. (By Mr. O'Donoghue) You gave him what, Mr. Kelly? 
A. I gave him a copy of the—or a gist of the decision by 
president Schoeman of the United Association in his weekly 
news letter. TI gave him a copy of that decision. 

Q. This was an excerpt summarizing the Woodworkers 
position? <A. Yes. 
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Trial Examiner: I take it you are talking about the 
[$13] Supreme Court decision? 

Mr. O’Donoghue: Yes. 

Q. (By Mr. O'Donoghue) That’s the Supreme Court de- 
cision you are referring to? A. Yes. 

Q. Now, Mr. Kelly, there was some discussion—Page 
testified to a meeting that you remember here at the Shera- 
ton Hotel. Did you have a meeting with Mr. Page at the 
Sheraton Hotel? A. Yes, I did. 

Q. When did that take place? A. I would say it would 
have to be after negotiations so I would say it would be 
in August or September. 

Q. Are you sure of that?) A. I am sure it was after 
negotiations because it was after the pension. 

Q. Who else was present besides you and Mr. Page? A. 
Boaz Siegel. 

Q. Who? <A. Boaz Siegel. He is the attorney for the 
plumbers pension fund and insurance fund. 

Q. Will you tell us what occurred at that meeting? A. 
We had a discussion over the job and during the discussion 
Boaz had to leave because he had a class I think at Wayne 
State. He stopped for lunch with us and then after that 
we discussed the pros and cons of the two inch and under. 
[814] He said the architect engineer— 

Trial Examiner: The two inch and under, the fan coil 
units you are talking about? 

The Witness: Yes, about the job and in discussing our 
contract and also the specifications that Page had said— 
and I had a letter from Page after sending him a copy of 
our contract—I don’t know what time that was but we had 
sent him a copy of our contract and he said the architect 
engineer did not interpret this to, as any reason for him 
to change his position in the specifications, and this was 
about the general content. 

Q. (By Mr. O’Donoghue) Did you take any position, did 
you tell Mr. Page what your position was? A. Oh, yes, I 
told him our contract had been in existence many years 
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longer than this architect’s specifications and I am sure 
he could get it changed if we put enough pressure on, and 
then he said well he thinks he is going to take it to court. 

Trial Examiner: Who is going to take it to court? 

The Witness: Mr. Noble, is what he told me, the archi- 
tect is going to take it to court. 

Trial Examiner: Take you to court? 

The Witness: Yes. 

Q. (By Mr. O’Donoghue) What did you tell him about 
the position of local 636 about this work? [815] A. Our 
position we were standing on the two inch and under clause 
in our contract and they should honor it, because it has 
been bargained for by the association. 

Q. Now did you have any further meetings with Mr. 
Page about this matter? A. No. 

Q. In your discussion with Mr. Page at these pension 
meetings and at this one meeting at the Sheraton Hotel, 
what, if anything, was ever said about a union label? <A. 
He had a piece of paper, union label. 


Q. Who did? A. Mr. Page had a copy. I don’t know 
what the object of the union label was because the plant 
was in Ohio and this union label was from a shop in Ohio 
or Indiana. As far as I am concerned, we don’t care about 
the union label. The two inch and under is our agreement 
and is to be done on the job, regardless of whether it is a 
union label. That doesn’t mean a thing. 


[817] Q. (By Mr. O'Donoghue) Now, Mr. Kelly, in your 
discussions with Mr. Page, what, if anything, was said 
about unloading? What would happen when these units 
came on the job? A. I told him we wouldn’t unload them. 
[818] Q. You told Mr. Page that? .A. Yes. 

Trial Examiner: When did you tell him that? 

The Witness: Every time I saw him. 

Q. (By Mr. O’Donoghue) Now these units did come to 
the job site on March 4th, did they not? <A. Right. 
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Q. Did you give the order not to have them unloaded? A. 
I instructed any business agent or any member, through 
meetings, we don’t unload two inch and under on the job. 

Q. Why did you give that instruction? A. That’s my 
job. 

Q. What reason, what was the reason why you gave it? 
‘4. Because two inch and under clause in our contract. 

Q. Two inch and under. Did you have a dispute with 
Holy Cross Hospital? 

Mr. Alexander: Objection. 

Trial Examiner: Sustained. 

Q. (By Mr. O’Donoghue) Have you ever talked to any- 
body from Holy Cross Hospital? A. No, sir. 

Q. Have you ever talked to Noble? A. No, I never talked 
to Noble. 

Q. Have you ever talked to anybody from Schemenauer 
about [S19] this dispute? A. Never talked to anybody 
from Schemenauer about this dispute. 

Q. What, if any, dispute do you have with Schemenauer? 

Mr. Alexander: Objection. 

Trial Examiner: Sustained. 

The Witness: I think they are— 

Trial Examiner: Sustained. Don’t answer the question. 
It calls for a conclusion. 

Mr. O’Donoghue: No I think we ought to know what the 
dispute is. 

Trial Examiner: In that form the question is objection- 
able and I sustain the objection. 

Q. (By Mr. O’Donoghue) Mr. Kelly, there has been some 
testimony about a control contractor. What is a control 
contractor? A. A control contractor is a company that 
handles and installs controls in the field. 

Q. Does local 636 have any collective bargaining agree- 
ment with control contractors? A. We have control con- 
tractors but they come under the national construction 
agreement. 
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Trial Examiner: The question is does local 636 have an 
agreement. Yes or no. 
The Witness: No. 


(822] Trial Examiner: The specifications as I read them 
here as pleaded, and I am reading from your complaint, 
and I assume you copied it accurately. 

“Unit manufacturer * * *’’ whom I take to be 
Schemenauer * * * ‘shall install automatic pneumatic 
temperature control valves.”’ Is this what we are talking 
about by controls? 


* * * * * . & * s Sd 


[887] Redirect Examination 


* * * * . e * * e e 


[$89] Trial Examiner: Stop right there. In a large build- 
ing there is, is there not, plumbing work as well as heating 
and cooling? 


The Witness: Yes. 

Trial Examiner: There is a distinction there too between 
the plumbing work in a large building and the heating 
and cooling? 

The Witness: Trade line agreement between the two 
local unions, yes. 

Trial Examiner: I am concerned with the generic dif- 
ferences and not the trade agreement. 

The Witness: It would be the same contractor. 

Trial Examiner: Doing different kinds of work. 

The Witness: The same contractor with a different 
division in the shop. 

Q. (By Mr. O’Donoghue) Let’s take an apartment house, 
or hospital or hotel where you have plumbing and you 
also have heating and cooling. Would the same contractor 
do both the plumbing work and the heating and cooling 
work? A. He could very easily. 

[890] Trial Examiner: I think the question could be more 
—T would like to have the answer to this question, not to 
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define the contractor but to define the work. What is 
plumbing work and what is heating and cooling work and 
what is mechanical work? 

Q. (By Mr. O’Donoghue) What is plumbing work, 
Bill? 

Trial Examiner: I think that would help me more. 

The Witness: Plumbing work is the work that comes 
under the city code and license— 

Trial Examiner: Don’t tell me under codes. Tell me 
in terms of what I see in a building. 

The Witness: I have been arguing this since I came 
into office, between the plumber and the fitters. 

Q. (By Mr. O*Donoghue) No, stay away from that. Just 
tell us what plumbing work as an ordinary person would 
understand it in this city. A. Drinking water, city water. 

Q. Drinking water, city water. What else? A. Toilet 
rooms, kitchen equipment, sinks, lavatories. 

Q. All right, now, heating and cooling, what is heating 
and cooling work? A. Heating and cooling work would 
be the heating of a building or the cooling of a building, 
convection, radiator or whatever system is used. 

Q. What is mechanical work? [891] A. Both. 

Q. Both of what? A. It is all piping. Piping is part 
of the mechanical system either way. 

Trial Examiner: I think what the witness is saying 
mechanical work includes both plumbing and heating and 
cooling. 

The Witness: Yes. 

Q. (By Mr. O’Donoghue) Would you tell us where 
this industrial work, say these power houses, power plants, 
where would that fall? 

Trial Examiner: There is sanitary and toilet and plumb- 
ing work in those kind of plants too, is there not? 

The Witness: That work falls with the pipefitter or 
the mechanical contractor. 

Trial Examiner: All of the work including what would 
normally be in the house work, what you have just de- 
fined as plumbing work? 
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The Witness: No, they would sublet to a plumbing con- 
tractor, or if the same contractor had the power house 
and had the whole job he would do both. 


* * * * * * * * a s 


James Patrick McCabe 


a witness called by and on behalf of the respondent; being 
first duly sworn, was examined and testified as follows: 


s * * * * * * * * & 


[898] Direct Examination 
* * * * * * * . o o 


[905] Q. (By Mr. O’Donoghue) Did American Standard 
have any policy about whether or not it sold fan coil units 
or the unit ventilators with or without pocket piping? 
A. Yes, sir, their policy was we were trying to sell stand- 
ard equipment. 

Trial Examiner: By ‘‘standard’’ you mean American 
Standard? 

The Witness: American Standard equipment, yes, but 
standard, without all of the frills on it. 

Trial Examiner: Standard with a smal “3”? instead 
of a capital ‘‘s’’? 

[906] ‘The Witness: Yes. You aren’t being facetious? 

Trial Examiner: No, I am serious. 

Q. (By O’Donoghue) Would you tell us what American 
Standard considered a standard unit? A. They considered 
a standard unit with the fan coil and cabinet. 

Q. How about the end pocket piping? A. The end pocket 
piping, there was nothing in it. 

Q. Now I am going to show you what has been marked 
as respondent’s exhibits 23 and 24, and ask if you could 
tell us what they are. 

° * ° ° e * J ° e * 
[909] Q. Now you have testified that specifications came 
across your desk and you took off the material, off the 
specifications, to bid on your jobs. Could you tell us 
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based upon your experience looking at specifications what 
percentage of the specifications that you saw on jobs here 
in the jurisdiction of local 636 specified a factory piped 
fan coil unit? 

Mr. Battista: I would object to that. 

Trial Examiner: Over ruled. 

Mr. Battista: What basis has he laid for it? 

Trial Examiner: Over ruled. 

The Witness: I would say approximately for every ten 
jobs you would find maybe one that would specifiy pre- 
piping. 

Q. (By Mr. O’Donoghue) Now did your company also 
make units for any other company? A. Yes, we made fan 
coil units for the Carrier Corporation. 

[910] (By Mr. O’Donoghue) What, if any, instructions 
were you given about this so-called standard unit, this 
unit without piping? 

Trial Examiner: Instructions by whom? 

Mr. O’Donoghue: By your company. 

The Witness: We were instructed to try to sell the 
standard unit and not to try to sell all of these frills 
because we had problems at the factory. In other words, 
if a job came up and was specified pre-piped, there must 
be thirty units or more on the job, or the company wouldn’t 
take the order. There had to be thirty or more. They 
had problems at the factory because they had to receive 
different controls, according to specifications, from dif- 
ferent companies, and then there was that much more 
paper [911] work involved and also you had to set up 
a separate line. We were running units off in volume. 
Our company was interested in volume and was not in- 
terested in special units because special units cost them 
more money. 

Q. They were interested in selling this standard unit? 
A. Yes, their percentage of profit was greater on the 
standard unit than it was on a Cadillac with air condition- 
ing, power steering. 
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Q. Did the standard unit have any piping unit? A. The 
American Standard unit? 

Q. The standard, the American Standard unit? A. No, 
just the two end connections where vou tie the piping in on 
the job. 

Kenneth Zule 
a witness called by and on behalf of the Respondent, being 
first duly sworn, was examined and testified as follows: 


Direct Examination 


[933] Q. Did the Southfield Holiday Inn have a package 
boiler? A. Yes. 

Q. And it had fan coil units? A. One hundred twenty- 
three of them. 

Q. Do you remember the specifications of the Holiday 


Inn in Southfield as it relates to fan coil units? A. No, 
I don’t. We are referring to the specifications as written 
by the architect? 

Q. That is correct. A. No, I don’t. 

Q. Do you recall how the fan coil units arrived at the 
job site? [934] A. Yes. The fan coil units arrived at 
the job site in the normal manner. The coil had no 
attached piping, but previous to this they were ordered 
piped with the control valve and hand valves. 

Q. By whom? A. By the contractor, American Plumbing. 
—<American Plumbing and Heating—from Memphis, Ten- 
nessee. When I got to the job I had access to the shop 
drawings from the Trane Company, and the drawings 
showed the units prepiped. 

Q. What did you do, if anything? A. I informed Ameri- 
can Plumbing and Heating that the agreement they had 
signed with Pipefitters Local 636 provided that two-inch 
pipe and under would be fabricated on the job site, and 


the pipe size in the fan coil used was five-eighths copper. 
which was covered in that agreement. 

Q. Fiveeighths of an incht A. Yes. And so they can- 
celled their order with Trane and reordered the units with 
no piping. 


[946] The Witness: I have worked with two-inch pipe 
and under [947] all of the eighteen years on almost every 
job that I have worked on. I think it would be safe to 
say every job I have worked on has had some two-inch 
pipe and under. Some jobs were all two-inch pipe and 
under. Probably over that period of time eighty per cent 
of the work I have done has been two-inch pipe and under. 

Q. (By Mr. Harris) When you say ‘¢done’’ what do you 
mean? A. That I have personally installed or supervised 
the installation of it- 


Lewis Lusher 


a witness called by and on behalf of the Respondent, being 
first duly sworn, was examined and testified as follows: 

Trial Examiner: State your name and your address 
for the record. 

The Witness: Lewis Lusher, 1589 Military, Detroit, 
Michigan. 

Direct Examination 

Q. (By Mr. Harris) What is your occupation, Mr. 
Lusher? A. Pipefitter. 

Q. How long have you been a pipefitter? A. Twenty- 
one years. 

Q. Are you a member of any labor organization? A. 
Plumbers and Pipefitters. 

Q. What local? A. 521, Huntington, West Virginia. 

Q. You live in Detroit? A. I do. 
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[975] Q. When were you at the Holy Cross Hospital 
job? A. I was there from the time it started. 

Q. When was this? A. It has been approximately a year 
and a half, I believe. 

Q. A year and a half ago? A. Ago, yes. 

Q. That would be the latter part of 1966? <A. I believe 
that would be close to right. 

Q. How long did you stay on that job? A. About eight 
months, but I have been back to the job on different oc- 
casions. 

Q. Were you on the job—the Holy Cross job—after the 
first of January, 1967? A. Yes. 

Q. Did a fan coil unit come on the job while you were 
there? A. Yes. 

Q. When was this? [976] A. I don’t remember the 
date. 

Q. Approximately when? A. I know it was awfolly 
cold, in the winter. It has been about fifteen months. 

Q. Would it have been after the first of January, 1967? 
A. I don’t remember. 

Q. Was it before Easter of 19672 A. Yes. 

Q. Sometime before Easter of 1967 a fan coil unit came 
on the job? A. That’s right. 

Q. Did you work or do any work on that fan coil unit? 
A.I did. 

Q. Tell this hearing what you did on that fan coil unit. 
A. At the instructions of my foreman, Mr. Quinn,— 

Q. Who was that? A. Bob Quinn—he asked me to take 
the piping, the fittings off of the unit, back to the coil 
itself, and repipe it. 

Q. Did you do it? A. I did. 

J ° e ° ° * * oe e e 
[986] Q. Of the work that you have encountered in this 
area, what portion of that was work two inches and under? 
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A. A large per cent. Seventy-five or eighty per cent of 
that. 

Q. These chillers that you worked on at Holy Cross, 
did they [9S7] bear any seal of approval, if you recall? 
A. Really, I don’t know. When we receive equipment on 
the job that way the foreman usually takes—It’s in a 
plastic bag or something, and he takes that, and he must 
have took those. I don’t remember. 

Q. Do you know what the objective was in repiping the 
fan coil unit at Holy Cross Hospital four or five times? 

Mr. Alexander: Objection. There is no basis established, 
except this witness can say what he was told. 

Trial Examiner: I see another objection I will inter- 
pose, myself, and sustain. And that is the question has 
been asked and answered. 

Mr. Harris: I don’t believe it has been. 

Trial Examiner: You asked this witness why he did it, 
and he said he assumed it was to satisfy the engineer. 

Q. (By Mr. Harris) That hardly indicates what the 
objective was. 

Trial Examiner: I think it does. 

Q. (By Mr. Harris) If you piped it up the first time 
what changes did you make? <A. Well, it is a small, com- 
pact space. There are two control valves in there, that 
are very good sized, that take up a lot of the space; and 
I tried to arrange those valves until I could have a better 
access to get to the piping, and for maintenance purposes 
in my own mind, if anything should [988] ever go wrong 
to the valves, the control valves, and my foreman and 
myself, we talked about how to do this, and I tried one 
way, and they changed their mind, and then we would 
do it another way. For myself, I thought we were doing 
it for the access of the control valves. 
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[1148] ‘Trial Examiner: Very well. 


Edward A. Page, Jr. 
having been previously duly sworn on behalf of the gen- 
eral counsel, was recalled, examined and testified further 
as [1149] follows: 


. * * ° * * e * * 


Direct Examination 


[1156] Q. Is Page Plumbing and Heating Company at 

the present time a member of the Metropolitan Detroit 

Plumbing Contractors [1157] Association? A. Yes, we are. 
Q. Do you know since when? 


* * * * * . * * * * 


[1159] Q. Have you ever held a position in the Metro- 
politan Detroit Plumbing Contractors Association? A. Yes, 
I have. 

Q. Can you tell us when this was? A. Well, back over 


the past years I served as director. 


* * °* * ° & e ° 


(1162] Cross Examination 

[1163] Q. When; you signed the current collective bar- 

gaining agreement between the signatories to the agree- 

ment with local union 636 isn’t it a fact you signed as a 

representative [1164] of the Mechanical Contractors As- 

sociation? 

° ° e e e . ° e o ° 
The Witness: I signed that agreement as vice president 

of Mechanical Contractors Association. 


e * e e e e e ° e e 
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Respondent's Exhibit No.l 
(Front ) 


Respontent's Exhitit No.2 
(Rear) 


PY AVAILABLE 
ginal bound volume 
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Respondent's Exhibit No. 5 
AGREEMENT 


between 
Merropourran Derrorr PLUMBING CONTEBACTORS ASSOCIATION 
and 
MecuanicaL Conrractors’ Association or Derzoir, Ixc. 
and 
JourNEYMEN Prreritrers Locau No. 636 
Effective June 1, 1967 


ARTICLE XI 
All pipe cut, threaded, or fabricated by any mode or 
method in the shops of Employers, or on the job, shall be 
the work coming under the jurisdiction of the Union (or 
their affiliates receiving the building construction wage 
rate). All pipe two inches (2”) and under and all hanger 
rods are to be cut, threaded, and installed by employees on 
the job. 
e * * * * * 2 e s ° 
The following is the jurisdiction of work of the United 
Association of Journeymen and Apprentices of the Plumb- 
ing and Pipe Fitting Industry of the United States and 
Canada. 
* * * * * * * * . . 
19. All internal and external piping on boilers, heaters, 
tanks and evaporators, water legs, water backs and water 
grates, boiler compound equipment, ete. 


22. The setting, erecting and piping instruments, meas- 
uring devices, thermostatic controls, gauge boards, and 
other controls used in connection with power, heating, re 
frigerating, air conditioning, manufacturing, mining, and 
industrial work. 


32. All piping for power, or heating purposes, either by 
water, air, steam, gas oil, chemicals, or any other method. 
33. All piping, setting and hanging of all units and fix- 
tures for air-conditioning, cooling, heating, roof cooling, 
refrigerating, ice making, humidifying, dehumidifying, de- 
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hydrating, by any method, and the charging and testing, 
servicing of all work after completion. 
& s ° ° e ° * ° ° + 


41. The handling and setting of boilers, setting of fronts, 
setting of soot blowers, and attaching of all boiler trim- 

44. Laying out, cutting, bending and fabricating of all 
pipe work of every description, by whatever mode or 
method. 


° . ° * ° we ° e * * 
Respondents’ Exhibit 18 
May 1, 1967 


Proposep CHances To Lasor AGREEMENT 
Preeritrers Locat No. 636 


Axgticte XI— 
Omit second sentence. 
Add Section (b): 
There shall be no restriction on the use of any catalogued 
item of manufactured material. 
General Counsel's Exhibit No. 1 (a) 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
SEVENTH REGION 
Locat 636, Usrrep AssociaTION oF JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING AND PIPE FITTING 
Ispustry or THE Unitep States anp, AFL-CIO 
and 
Case No. 7-CC-435 
Mecuanicat Contractors AssoctaTion or Detroit, Inc. 
Comptatst axp Notice or HEeartnc 


It having been charged by Mechanical Contractors As- 
sociation of Detroit, Inc., herein sometimes called the As- 
gociation, that Local 636, United Association of Journey- 
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men and Apprentices of the Plumbing and Pipe Fitting 
Industry of the United States and Canada, AFL-CIO, here- 
in sometimes called Respondent, has engaged in, and is 
engaging in, certain unfair labor practices affecting com- 
merece as set forth and defined in the National Labor 
Relations Act, as amended, 29 U.S.C., Sec. 151, et seq., here- 
in called the Act, the General Counsel of the National 
Labor Relations Board, herein called the Board, on be- 
half of the Board, by the undersigned Regional Director 
for the Seventh Region, pursuant to Section 10(b) of the 
Act and Section 102.15 of the Board’s Rules and Regnu- 
lations—Series 8, as amended, hereby issues this Complaint 
and Notice of Hearing and alleges as follows: 


1. The charge in the instant matter was filed on March 
5, 1968, by the Association, and served by registered mail 
upon Respondent on or about March 6, 1968. 

2. The Association is, and has been at all times material 
herein, a corporation duly organized under, and existing 
by virtue of, the laws of the State of Michigan. 


3. The Association is a grouping of employers engaged 
in plumbing, heating, cooling and pipefitting work asso- 
ciated with residential, commercial and industrial construc- 
tion in the State of Michigan, and, among other things, 
bargains collectively on behalf of its employer-members 
with Respondent in respect to the hours, wages, rates of 
pay and conditions of employment of certain categories 
of employees including journeymen and apprentice pipe 
fitters employed by its employer-members. On behalf of 
its employer-members the Association has negotiated and 
executed collective bargaining agreements with the afore- 
said labor organization. 


4, At all times material herein, Page Plumbing and 
Heating Company, herein called Page, with offices at 100 
W. Pleasant Street, River Rouge, Michigan, has been a 
member of the Association and given it a power of attorney 
to bargain on its behalf. 


5. During the calendar year 1967, which period is repre- 
sentative of the business operations during all times ma- 
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terial herein, Page, in the course and conduct of its busi- 
nes operations, derived gross revenue in excess of $500,- 
000 and purchased and caused to be shipped to its estab- 
lishment and job sites in Michigan products valued in ex- 
cess of $100,000, which were shipped to these installations 
in Michigan from directly outside the State of Michigan. 


6 At all times material herein, Holy Cross Hospital, 
Franciscan Sisters of Michigan, Inc., herein called Holy 
Cross Hospital, is engaged as a developer of an addition 
and remodeling of Holy Cross Hospital located at 4777 
E. Outer Drive, Detroit, Michigan. One of the prime 
contractors on this job is Page which was awarded the 
mechanical contract valued in excess of $2,000,000 to per- 
form the mechanical installation of the heating and venti- 
lating units at the hospital. During the year 1967, Page 
and other contractors on the Holy Cross hospital job 
purchased over $50,000 worth of supplies from suppliers 
located outside the State of Michigan, which were shipped 
directly from the aforesaid suppliers’ places of business 


to the job site in Detroit, Michigan. 


7. Robertshaw Controls Co., herein called Robertshaw, 
with plants located in various States of the U nited States, 
is a subcontractor to Page on the Holy Cross hospital job 
for the purpose of furnishing it control valves. Robert- 
shaw annually sells and ships from its plants products 
valued in excess of $50,000 directly outside the particular 
States in which these plants are located. 


8. Schemenauer Manufacturing Company, herein called 
Schemenauer, located in Holland, Ohio, and a manufacturer 
of fancoil units and unit ventilators, annually sells and 
ships from its plant in Holland, Ohio, finished products 
valued in excess of $50,000 which are shipped from said 
plant directly to points located outside the State of Ohio. 


9. The Association, Holy Cross Hospital, Page, Robert- 
shaw and Schemenauer are now, and have been at all times 
material herein, employers and/or persons within the mean- 
ing of Section 2(2), (6) and (7) and Section 8(b)(4) of 
the Act. 
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10. Respondent is, and has been at all times material 
herein, a labor organization within the meaning of Section 
2(5) of the Act. 


11. At all times material herein, the following named 
persons occupied the positions set opposite their respective 
names and have been, and are now, agents of Respondent, 
acting on its behalf, within the meaning of Section 2(13) 
and 8(b)(4) of the Act: 


William Kelly Business Manager 
Don McNamara Business Agent 
Warren Carden Business Agent 
Tom Williams Business Agent 
Pete Boyle Business Agent 
Bill Palmer Business Agent 


12. In the summer of 1966 a mechanical contract was let 
directly to Page Plumbing by Holy Cross Hospital in 
connection with the construction of a five-story addition 
to Holy Cross hospital in Detroit. The specifications 
provided, in pertinent part: 


Fan Com Unrrs 


Contractor shall furnish and install, where shown on 
the plans, fan-coil room units manufactured and 
equipped as follows: 
* . ° 

Unit manufacturer shall install automatic pneumatic 
temperature control valves furnished by Control Con- 
tractor [Robertshaw herein] and shall provide all as- 
sociated piping including a nonrated stop valve (op- 
tional rated gav valve) on supply and return. Unit 
manuafacturer [Schemenauer herein] shall install con- 
trol relays, thermostats, ete. furnished by Control Con- 


tractor. 
. ° = 


Approved products shall be Schemenauer American 
Air Filter, Carrier or approved equal. 


13. Pursuant to the undertaking referred to in paragraph 
12, above, Robertshaw was to ship temperature control 
valves and associated piping to the fan coil units it was 
valves and asociated piping to the fan-coil units it was 
manufacturing and which were to be shipped to the Holy 
Cross hospital job site. 


14. On or about May 1, 1967, after a pension fund 
meeting in Detroit, Respondent, through its agent William 
Kelly, after referring Page to the contract clause referred 
to in paragraph 15 below, advised the latter that Re- 
spondent’s members and employees of Page would not 
handle the fan-coil units on the Holy Cross hospital job 
site if they came to the job factory prepiped. 


15. By letter dated May 5, 1967 from Page to L. J. 
Nelsen, architect and agent of Holy Cross Hospital for 
the purpose of construction, Page asked Nelsen that be- 
cause of Article XI of its contract with Respondent 
whereby ‘‘all pipe two inches (2”) and under and all hanger 


rods are to be cut, threaded and installed by employees 
on the job’’, accordingly, the architect grant Page ap- 
proval to install the Robertshaw control valves and as- 
sociated piping on the fan-coil units on the job site. 


16. On September 22, 1967, by letter, J. P. Noble, Con- 
sulting Engineer, speaking on behalf of Architect Nelsen, 
advised Page that ‘‘the specifications clearly state that 
these units shall be assembled by the manufacturer of the 
units and sent to the job site in this pre-assembled manner 
with hook up to the system by the Mechanical Contractor 
[Page herein] on the job...” and that after consideration 
of the collective bargaining contract and that Page had 
bid on the job ‘‘without deviation’’, it was the decision 
of the architect and Noble that the specifications shall 
stand and that ‘‘the pre-assembled unit . . . shall be shipped 
to the job pre-assembled . . .”’ 


17. On or about October, 1967, Respondent, by its agent 
Carden, at the job site, instructed employees of Page 
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that if the fan-coil units came on the job prepiped that 
the employees were not to handle them. 


18. On or about February 15, 1968, Page received at 
its River Rouge establishment two prepiped Schemenauer 
fan-coil units to which were attached the Robertshaw 
valves according to the specifications referred to in para- 
graphs 12, 13 and 16 above. 


19. On or about February 19, 1968, at the Holy Cross 
hospital job site, Respondent, by its agent Carden, in- 
structed Page’s employees not to handle the Schemenauer 
prepiped fan-coil units when they arrived at the job 
site. 

20. On or about March 4, 1968, these two Schemenauer 


units were transported to the Holy Cross hospital job 
site. 


21. On or about March 4, 1968, by telephone, Respond- 
ent, by its agent Carden, repeated to Page’s employees the 


instructions issued on or about February 19, 1968, and 
referred to in paragraph 19 above. 


92. On or about March 4, 1968, Respondent, by its agent 
Carden, advised a representative of the Association, acting 
as agent for Page, that Respondent had instructed Page’s 
employees not to handle the Schemenauer fan-coil units 
if they arrived prepiped and that these instructions still 
held. 


93. As a result of the conduct referred to in paragraphs 
17, 19, 21 and 22, on or about March 4, 1968, employees 
of Page refused to unload the Schemenauer fan-coil units 
taken to the hospital job site that day and to otherwise 
handle them and since that date, said employees have 
refused to handle these units. 


94. As a further result of this conduct referred to above 
in paragraphs 17, 19, 21, 22 and 23, Page has been unable 
to fulfill its obligation under its agreement with Holy 
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Cross Hospital and has been unable to complete the in- 
stallation of these units in the buildings being erected 
and remodeled by Holy Cross Hospital. 


25. By the acts and conduct set forth in paragraphs 
17, 19, 21 and 23, Respondent has (i) engaged in, induced 
and encourage individuals employed by Page and by other 
persons engaged in commerce or in industries affecting 
commerce, to engage in strikes or refusals in the course 
of their employment to use, manufacture, process, trans- 
port, or otherwise handle or work on goods, articles, ma- 
terials or commodities, or to perform services; and, by 
the acts and conduct set forth in paragraphs 17, 19, 21, 
22 and 23, has (ii) threatened, coerced and restrained 
Page and other persons engaged in commerce or in in- 
dustries affecting commerce. 


26. An object of the acts and conduct of Respondent 


set forth in paragraphs 17, 19, 21, 22, 23 and 25, above, 
were and are to force or require Page and other persons 


to cease using, selling, handling, transporting, or other- 
wise dealing in the products of Schemenauer, and to cease 
doing business with Holy Cross Hospital and Schemenauer, 
and thereby did engage in and is engaging in unfair 
labor practices within the meaning of Section 8(b) (4) (i) 
and (ii)(B) and Section 2(6) and (7) of the Act. 


27. The acts of Respondent described in paragraphs 17, 
19, 21, 22, 23, 24 and 25, above, occurring in connection 
with operations of Association, Page, Robertshaw, Scheme- 
nauer and Holy Cross Hospital described in paragraphs 
2 through 9, above, have a close, intimate and substantial 
relation to trade, traffic and commerce among the several 
States and tend to lead to labor disputes burdening and 
obstructing commerce and the free flow of commerce. 


28. The acts of Respondent described above constitute 
unfair labor practices affecting commerce within the 
meaning of Section 8(b)(4)(i) and (ii)(B) and Section 
2(6) and (7) of the Act. 
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Wuererorz, it is prayed that Respondent be ordered 
to: 


1. Cease and desist from (i) engaging in, inducing or 
encouraging individuals employed by Page, and by any 
other person engaged in commerce or in an industry af- 
fecting commerce, to engage in a strike or a refusal in the 
eourse of his employment to use, manufacture, process, 
transport, or otherwise handle or work on any goods, 
articles, materials, or commodities, or to perform serv- 
ices; or (ii) threatening, coercing, or restraining Page or 
any other person engaged in commerce or in an industry 
affecting commerce, where in either case an object there- 
of is to force or require Page, or any other person, to 
cease using, selling, handling, transporting, or otherwise 
dealing in the products of Schemenauer, or to cease doing 
business with Holy Cross Hospital and Schemenauer or 
any other person. 


2. Post appropriate notices at its union hall and busi- 


ness office and if the employers are willing, provide signed 
notices for posting by them. 


Tr Is Furtuer Prayep that Respondent be ordered to 
provide any other relief as may be proper herein. 


Pease Take Notice that on the Sth day of April 1968, 
at 10:00 a.m., Eastern Standard Time, at Room 555 Book 
Building, 1249 Washington Boulevard, Detroit, Michigan, 
a hearing will be conducted before a duly designated Trial 
Examiner of the National Labor Relations Board on the 
allegations set forth in the above Complaint, at which 
time and place you will have the right to appear in per- 
son or otherwise and give testimony. Form NLRB- 
4668, Statement of Standard Procedure in Formal Hear- 
ings Held Before the National Labor Relations Board 
in Unfair Labor Practice Cases, is attached. 


You are Furturr Notirren that pursuant to Section 
102.20 and 102.21 of the Board’s aforementioned Rules 
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and Regulations, the Respondent shall file with the under- 
signed Regional Director, acting in this matter as agent of 
the Board, an original and four (4) copies of an Answer 
to said Complaint within ten (10) days from the service 
thereof, and that unless it does so, all of the allegations 
in the Complaint shall be deemed to be admitted true 
and may be so found by the Board. 


Dated at Detroit, Michigan this 18th day of March, 
1968S. 
Jerome H. Brooxs 
Jerome H. Brooks, Regional Director 
National Labor Relations Board 
Seventh Region 
500 Book Building 
1249 Washington Boulevard 
Detroit, Michigan 48226 


Form NLRB-4668 
(9-67) 
(C CASES) 


Scary or Sraxparp Procepvres 1x Format HEaRincs 
Hewp Berore THe Nationat Lasor ReELations Boarp 1x 
Uxram Lasor Practice Cases as TAKEN FROM THE 
Boarp’s PvsuisHep Rvuies anp REGULATIONS 
AND STATEMENTS OF PROCEDURE 


The hearing will be conducted by a Trial Examiner of 
the National Labor Relations Board. He will provide at 
the hearing as an independent, impartial trier of the facts 
and the law and his decision in due time will be served 
on the parties. His headquarters are either in Washington, 
D.C. or San Francisco, California. 


At the date, hour, and place for which the hearing is 
set, the Trial Examiner, upon the joint request of the 
parties, will conduct a ‘‘pre-hearing’’ conference, prior 
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to or shortly after the opening of the hearing, to assure 
that the issues are sharp and clear-cut; or he may, on his 
own initiative, conduct such a conference. He will preside 
at any such conference, but he may, if the occasion arises, 
permit the parties to engage in private discussions. The 
conference will not necessarily be recorded, but it may 
well be that the labors of the conference will be evinced 
in the ultimate record—for example, in the form of state- 
ments of position, stipulations, and concessions. Except 
under unusual circumstances, the Trial Examiner con- 
ducting the prehearing conference will be the one who will 
conduct the hearing; and it is expected that the formal 
hearing will commence or be resumed immediately upon 
completion of the prehearing conference. No prejudice will 
result to any party unwilling to participate in or to make 
stipulations or concessions during any prehearing con- 
ference. 


(This is not to be construed as preventing the parties 
from meeting earlier for similar purposes. To the con- 


trary, the parties are encouraged to meet prior to the 
time set for hearing in an effort to narrow the issues.) 


Parties may be represented by an attorney or other 
representative and present evidence relevant to the issues. 


An official reporter will make the only official transcript 
of the proceedings, and all citations in briefs and argu- 
ments must refer to the official record. The Board will 
not certify any transcript other than the official tran- 
script for use in any court litigation. Proposed corrections 
of the transcript should be submitted, either by way of 
stipulation or motion, to the Trial Examiner for his ap- 
proval. 


All matter that is spoken in the hearing room while 
the hearing is in session will be recorded by the official 
reporter unless the Trial Examiner specifically directs 
off-the-record discussion. In the event that any party 
wishes to make off-the-record statements, a request to go 
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off the record should be directed to the Trial Examiner 
and not to the official reporter. 


Statements of reasons in support of motions and ob- 
jections should be specific and concise. The Trial Examiner 
Will allow an automatic exception to all adverse rulings, 
and, upon appropriate order, an objection and exception 
will be permitted to stand to an entire line of questioning. 


All exhibits offered in evidence shall be in duplicate. 
Copies shall also be supplied to other parties. If a copy 
of any exhibit is not available at the time the original 
is received, it will be the responsibilty of the party of- 
ferng such exhibit to submit the copy before the close of 
hearing. In the event such copy is not submitted, and 
the filing thereof has not for good reason shown been 
waived by the Trial Examiner, any ruling receiving the 
exhibit may be rescinded and the exhibit rejected. 


Any party shall be entitled, upon request, to a reasonable 
period at the close of the hearing for oral argument, which 


shall be included in the stenographic report of the hearing. 
In the absence of a request, the Trial Examiner may him- 
self ask for oral argument, if at the close of the hearing 
he believes that such argument would be beneficial to 
his understanding of the contentions of the parties and 


the factual issues involved. 


Any party shall also be entitled upon request made be- 
fore the close of the hearing, to file a brief or proposed 
findings and conclusions, or both, with the Trial Examiner 
who will fix the time for such filing. 


Attention of the parties is called to the following re- 
quirements laid down in Section 102.42 of the Board’s 
Rules and Regulations with respect to the procedure to 
be followed before the proceeding is transferred to the 
Board: 


No request for an extension of time within which to 
submit briefs or proposed findings to the Trial Examiner 
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will be considered unless received by the Chief Trial Ex- 
aminer in Washington, D. C. (or, in cases under the San 
Francisco, California branch office of Trial Examiners, 
the Associate Chief Trial Examiner in charge of such 
office) at least 3 days prior to the expiration of time 
fixed for the submission of such documents. Notice of 
request for such extension of time must be served simul- 
taneously upon all other parties, and proof of such serv- 
ice furnished to the Chief Trial Examiner or Associate 
Chief Trial Examiner, as the case may be. All briefs or 
proposed findings filed with the Trial Examiner must be 
submitted in triplicate, and may be in typewritten, printed, 
or mimeographed form, with service upon the other parties. 
In due course the Trial Examiner will prepare and 
file with the Board his decision in this proceeding, and 
will cause a copy thereof to be served upon each of the 
parties. Upon filing of the said decision, the Board will 
enter an order transferring this case to itself, and will 
serve copies of that order, setting forth the date of such 
transfer, upon all parties. At that point, the Trial Ex- 
aminer’s official connection with the case will cease. 


The procedure to be followed before the Board from 
that point forward, with respect to the filing of exceptions 
to the Trial Examiner’s Decision, the submission of sup- 
porting briefs, requests for oral argument before the 
Board, and related matters, is set forth in the Board’s 
Rules and Regulations, Series 8, as amended, particularly 
in Section 102.46, and following sections. A summary 
of the more pertinent of these provisions will be served 
upon the parties together with the order transferring 
the case to the Board. 


Adjustments or settlements consistent with the policies 
of the Act reduce government expenditures and promote 
amity in labor relations. Upon request, the Trial Ex- 
aminer will afford reasonable opportunity during the hear- 
ing for discussions between the parties if adjustment ap- 
pears possible, and may himself suggest it. 
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General Counsel's Exhibit No. 3 
GENERAL CONDITIONS 


1. Definitions—The terms ‘Owner.’’ ‘Architect,”’’ 
“State Agency,’” and ‘*Surgeon General’’ as used herein 
are defined as set forth below, unless reference is made 
to another location for definition. They are treatd through- 
out the specifications as if each were of the singular num- 
ber and masculine gender. 

(a) The terms *‘Owner’’ and ‘‘Architect’’ are those de- 
fined as such in the General Requirements Section of 
the Specification. 

(6) The term ‘‘State Agency’’ means the agency desig- 
nated by the State as the sole agency for administering 
the State plans or, as the sole agency for supervising the 
administration of the State plans approved by the Surgeon 
General for the following construction grant programs: 
Hospital and Medical Facilities Survey and Construction 
(Hill-Burton), Hospital and Medical Facilities under Ac- 
celerated Public Works, Facilities for the Mentally Re- 
tarded and Community Mental Health Centers, and shall 
include all authorized representatives of the State agency. 


(c) The term ‘‘Surgeon General’? means the Surgeon 
General of the U.S. Public Health Service, and shall in- 
clude his authorized representatives. 


2. Contract Documents.—(a) The Contract Documents 
consist of the Agreement, the Drawings and Specifications, 
including all addenda and alterations made in the docu- 
ments prior to their execution. 


(b) The Contract Documents shall be signed by the 
Owner and Contractor in as many original counterparts 
as may be mutually agreed. 


(c) Anything called for by one of the Contract Docu- 
ments and not called for by the others shall be of like 
effect as if required or called for by all. In case of dis- 
crepancies between the Contract Documents the specifica- 
tions shall take precedence over the drawings, and the 
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Agreement shall take precedence over the drawings and 
specifications. Any discrepancies between the Contract 
Documents shall be called to the attention of the Architect 
before proceeding with work affected thereby. 


3. Detail Drawings and Instructions.—(a) The Contrac- 
tor will be furnished additional instructions and detail 
drawings as may be necessary to carry out the work in- 
cluded in the contract. The additional drawings and in- 
structions, thus supplied to the Contractor, shall be con- 
sistent with the Contract Documents, true developments 
thereof, and shall be so prepared that they can be rea- 
sonably interpreted as a part thereof. The Contractor 
shall carry out the work in accordance with the additional 
detail drawings and instructions. 


(b) The Contractor and the Architect will prepare, joint- 
ly, (1) a schedule fixing the dates at which special detail 
drawings will be required; and (2) a schedule fixing the 
respective dates for the submission of shop or setting 
drawings. the beginning of manufacture, testing and in- 


stallation of materials, supplies, and equipment, and the 
completion of the various parts of the work, each such 
schedule to be subject to change from time to time in ac- 
cordance with the progress of the work. 


4. Access to the work.—The Architect, the Surgeon 
General and, in the case of such programs as they ad- 
minister under 1(b) page 2, the State agency and their 
authorized representatives shall have access at all times 
to the work for inspection wherever it is in preparation 
or progress, and the contractor shall provide proper fa- 
cilities for such access and inspection. 


5. Supervision.—All work shall be done under the super- 
vision of the Architect designated by the Owner. The 
Architect shall determine the amount, quality, aecept- 
ability, and fitness of all parts of the work, shall interpret 
the Specifications, Contract Documents, and any Extra 
Work Orders, and shall decide all other questions in con- 
nection with the work. The Architect shall have no au- 
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thority to approve or order changes in the work which 
alter the terms or conditions of the contract. Upon re- 
guest, the Architect shall confirm in writing any oral order, 
direction, requirement, or determination. 


6. Architect's Decisions.—(a) It shall be the responsi- 
bility of the Architect to make written decisions in regard 
to all claims of the Owner or Contractor and to interpret 
the Contract Documents on all questions arising in con- 
nection with the execution of the work. 


(b) Except as otherwise specified, all the Architect’s 
decisions or interpretations of contract requirements are 
subject to arbitration. 


(c) If the Architect fails to make a written decision 
or written interpretation of the contract requirements on 
any question within ten days after written request for 
same by either party to the contract, either party may 
en demand arbitration, in which event later decision by 
» Architect shall not stop the arbitration proceedings 
except with the mutual consent of both parties to the con- 
tract. 
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7. Arbitration —(a) It is mutually agreed that all dis- 
putes arising in connection with this contract shall be 
submitted to arbitration in accordance with the provisions 
of the current Standard Form of Arbitration Procedure 
of the American Institute of Architects and that all find- 
ings of fact by the arbitrators under this agreement 
shall be conclusive and binding on both parties. It is fur- 
ther mutually agreed that the decision of the arbitrators 
shall be a prior condition to any right of legal action which 
either party to the contract may have against the other. 


(b) The work under this contract shall not be stopped 
or delayed in any way during the arbitration proceedings 
except by written mutual consent of both parties to the 
contract, and such mutual consent shall stipulate whether 
extension of the time for completion of the contract will 
be authorized by such stoppage or delay. 


(c) Demand for arbitration in connection with any dis- 
pute shall be filed in writing with the Architect and with 
the other party to the contract. Any demand for arbitra- 
tion shall be made within thirty days after the dispute 
has arisen if practicable, but, in any event, no demand for 
arbitration shall be made after the date of final payment 
except in the case of a dispute arising in connection with 
any guarantee provisions of the Contract Documents. 


(d) The arbitrators hereunder shall have authority to 
award to the party whose contentions are approved as 
being in conformity with contract requirements such sums 
as they, or a majority of them, consider is proper to com- 
pensate the injured party for any loss in connection with 
the proceedings; and, if they find that the arbitration pro- 
ceedings were demanded without reasonable cause, they 
may in addition award the injured party damages for de- 
lay, unless precluded by agreement between the contracting 
parties before arbitration. The arbitrators shall set their 
own compensation and determine the total amount of such 


compensation and other costs and expenses of the pro- 
ceedings incurred by them, unless otherwise agreed prior 
to the proceedings, and shall assess the total of the costs 
of the proceedings upon either or both parties to the 
contract in such proportions as they, or a majority of them, 
may approve. 


8. Notice.—The term ‘‘Notice”’ as used herein shall mean 
and include all written notices, demands, instructions, 
claims, approvals, and disapprovals required to obtain com- 
pliance with contract requirements. Any written notice 
by either party to the contract shall be sufficiently given 
if delivered to or at the last known business address of 
the person, firm, or corporation constituting the other 
party to the contract, or to his, their, or its duly authorized 
agent, representative, or officer; or when enclosed in a 
postage prepaid envelope addressed to such last known 
business address and deposited in a United States mail 
box. 
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9. Conditions at Site or Building.—(a) Bidders should 
visit the site and shall be responsible for having ascertained 
pertinent local conditions such as location, accessibility, 

and general character of the site or building, the character 
at extent of existing work within or adjacent to the site, 
and any other work being performed thereon at the time 
of the submission of his bid. 


Fan-Coil Units 

Contractor shall furnish and install, where shown on 
the plans, fan-coil room units manufactured and equipped 
as follows. 

Cabinets: All cabinet casings shall be constructed of 
not less than 18 gauge steel, phosphatized and painted 
with special factory baked enamel finish in color as se- 
lected by the Architect with addition selected color for 
accent panels. 

Casing shall be sound and thermally insulated with 
glass fiber blanket fastened with waterproof adhesive. 
There shall be no screws or latches to detract from ap- 
pearance, with all cabinet edges of minimum radius. Over- 
dept of cabinet not to exceed 9 inches. Cabinet shall be 
easily removable for installation and service. 


Cabinet top discharge grille shall be anodized aluminum 
with four-way adjustable louvres. 

The units shall have black enameled sub-base with pro- 
vision for leveling by adjustable slots in the unit to sub- 
base attachment. For partial recess units, plaster angles 
shall be furnished for top and both sides, in color to 
match unit, for field attachment. 


Basic Unit: All internal casing components to be con- 
structed of heavy gange galvanized steel, reinforced, braced 
and welded for maximum rigidity. Casings shall be in- 
snlated to protect units from condensation and provide 
for maximum sound absorption. Minimum gauges shall 
be as follows: bulkheads, 20 gauge; fan board, 16 gauge; 
back panel, 20 gauge; cross-bracing, 14 gauge. 
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Coil: Coils shall be two rows deep, staggered tube, plate 
fin type, using 14” OD heavy wall (.020) copper tubes 
mechanically bonded to serrated aluminum fins (14 fins 
per inch) with a minimum coil face of 10 inches. One- 
coil or two-coil unit shall be as noted on Plans. 


Coil connections shall be on same end and sized to suit 
unit size. 200, 300 and 400 CFM units shall be % nom. 
female sweat, 600 and 800 CFM shall be 34 nom. female. 
The element shall be field removable and reversible, end for 
end, if necessary. Coils shall have a manual air vent. 
Coil circuiting shall be serpentined to suit unit size. 


Fans shall be aluminum centrifugal type, forwardly 
curved, directly driven by a resiliently mounted two-sleeve 
bearing motor equipped with built-in thermal overload 
protection. Motors shall be designed for nominal 1050 
rpm at rated cfm. Motors shall be three speed shaded 
pole, wired for 115 volt, 60 cy., single ph. The manu- 
facturer shall supply a three speed and off fan switch 
pre-wired and mounted to unit. A disconnect plug shall 
be provided to allow for easy removal of fanboard as- 
sembly. All unit wiring shall be completely wired to 
common connection for Electrical Contractor. 


Coil drain pan shall be constructed of heavy gauge 
galvanized steel with smooth interior surface and shall 
be insulated on exterior surface to prevent condensation. 
Drain connections shall be 5¢” ID plastic tube run to same 
end secondary drain pan. Opposite end shall be plugged 
with factory furnished rubber plug. Drain pan shall be 
easily removable for cleaning and reversible in field. 


Secondary drain pan shall be insulated and shall be of 
sufficient size to collect condensate drippage from control 
valves. Secondary drain shall have adaptor common to 
cither 14 or 34 nom. sweat connection in field. Secondary 
drain pan shall be designed so that no openings for pipes 
are required to prevent condensation through pipe openings 
and of size to catch all condensate drip. 
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Filters shall be permanent cleanable aluminum. Filters 
shall be concealed and removable on all units without re- 
moving any panels. 


A damper shall be provided where shown on plans on 
free-standing units to admit 25% or 100% outdoor air. Air 
inlet shall be from rear with positive damper, controlled 
by automatic damper motor. 


Automatic damper motors shall be provided and mounted 
by manufacturer (optional—furnished by others and 
mounted by unit manufacturer). 


Outside air intake box shall be constructed of heavy- 
gauge anodized aluminum sized for 25% outside air. Ex- 
ternal and internal louver with aluminum mesh insect screen 
shall prevent moisture blow-through. Front panel, re- 
movable from outside, shall have three-sided overlap, top 
and sides. Bottom drain lip shall be integral part of box 
casing. 


Each fan-coil unit, or its respective outside air intake 
box, shall be furnished with a proven automatic outdoor air 
volume stabilizer to prevent outdoor air entering the unit 
under varying and extreme wind conditions and to prevent 
outdoor air entering the unit into the room. Submit inde- 
pendent test date for approval of Architect. 


United manufacturer shall install automatic pneumatic 
temperature control valves furnished by Control Contractor 
and shall provide all associated piping including a non- 
rated stop valve (optional—rated gas valve) on supply 
and return. Unit manufacturer shall install control relays, 
thermostats, ete. furnished by Control Contractor. 


Unit manufacturer shall wire control components as re- 
quired. All pneumatic piping shall be installed at job site 
by Control Contractor. 


Approved products shall be Schemenauer, American Air 
Filter, Carrier, or approved equal. 
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General Counsel's Exhibit No. 8 


J. P. Nosre 
CONSULTING ENGINEEB 
16134 E. WARREN AVE. 

DETROIT, MICHIGAN 
48224 


Phones 882-1166—776-3499 
(Area Code 313) 


Branch Mechanical Engineering 
22601 Doremus Ave. For 
St. Clair Shores, Michigan Commercial - Industrial - Institutional 
48080 Building 


June 2, 1967 
Page Plumbing & Heating Company 
100 W. Pleasant Avenue 
River Rouge, Michigan 48218 
Sussect: Holy Cross Hospital, 
Job + 650—Michigan S7A 
Gentlemen: 


This office and the office of the Architect are reviewing 
your letter of May 5, 1967 regarding piping of fan coil unit. 


I note, with respect, your comments of paragraph two 
which you state in part your agreement with Pipe Fitters 
Local No. 636. In order to complete our review of your 
request please send to the Architect, with a copy direct to 
this office, a fully and complete true copy, properly notarized 
as such, of your contract agreement from which you have 
quoted. 


Very truly yours, 


J. P. Nosrs 

James P. Noble, CEC 
JPN/ljm 
ec: L. J. Nelsen, ATA 
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General Counsel's Exhibit 9 


J. P. Nose 
CONSULTING ENGINEEB 
16134 ©. WARREN AVE. 

DETROIT, MICHIGAN 
48224 


Phones $82-1166—776-3499 
(Area Code 313) 
Branch Mechanical Engineering 
22601 Doremus Ave. For 
St. Clair Shores, Michigan Commercial - Industrial - Institutional 
48080 Building 


September 22, 1967 


Page Plumbing & Heating Company 
100 West Pleasant Avenue 
River Rouge, Michigan 48218 


Dear Mr. Page: 


Scussect: Piping Fan Coil Units 
Holy Cross Hospital 
Job + 650—Mich. 87A 


At the request of and with the authority of Mr. L. J. 
Nelsen, ALA, Architect, and as the Mechanical Engineer of 
this Project, I am answering your letter of May 5, 1967 
regarding your suggested change of the Project Contract 
Specifications pertaining to assembly of the control valves 
and related piping by the manufacturer of the fan coil 
units. 


After giving this matter much time and investigation, to 
the facts in this case, I have arrived at the following: 


A. The specifications clearly state that these units 
shall be assembled by the manufacturer of the units 
and sent to the job site in this preassembled manner, 
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with hook up to the system by the Mechanical Contrac- 
tor on the job. 


B. Page Plumbing & Heating Company submitted 
their bid without deviation from the plans and specifi- 
cations and have entered into a contract to perform 
this work, as specified, without deviation of plans and 
specifications. 


C. The Union agreement as noted in Mr. Page’s 
letter, in my mind, is taken out of context after review- 
ing his total agreement with the Union and I see noth- 
ing in this agreement which precludes prefabricated 
equipment being sent to the job with hook up on the 
job beyond the specified assembled unit by his organiza- 
tion; as a matter of fact one part of his agreement 
clearly states that prefabrication is acceptable. 


D. The date of Page Plumbing & Heating Company’s 
agreement with the Union predates both his bid on 


Holy Cross Hospital and his acceptance; therefore, I 
must conclude that this matter of a problem to him at 
that time and since his new Union agreement, accord- 
ing to his verbal statement, is exactly the same as his 
previous agreement with the Union regarding this 
matter, I see no change in his opinion of handling this 
problem since the time of his bidding the Project. 


E. Generally speaking today, all ‘‘Union Made”’ 
fabricated equipment carries a union made sticker 
(similar to the attached) indicating the fact that the 
unit is manufactured and piped by union personnel 
and the sticker indicates the union local and affilia- 
tion. Also, this general practice is accepted by all 
trades. 


Accordingly, it is the decision of the Architect and my 


decision as the Mechanical Engineer, that the specifications 
shall stand and the preassembled unit, as approved at the 
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manufacturer's plant on September 14, 1967, shall be 
shipped to the job preassembled except that the four globe 
valves themselves, which are to be shipped not installed, 
and are to be installed by Page Plumbing and Heating 
Company on the job and further more, that all units shall 
leave the factory with the proper “Union Made”’ stickers 
on the equipment in prominent and easily accessible and 
visable places. 


As you are aware, may I make note of the fact that 
these units are urgently needed at the job site, so it is 
essential that you follow through, without further delay, 
with expediting delivery of these units. 


Also, may I also restate the position and decision of the 
Architect regarding your previous suggestion of additional 
costs to the Owner. Mr. Nelsen stated that any changes 
which have been suggested and approved have been ap- 
proved for the convenience of the Contractor; therefore, 
no “‘extra cost’’ will be authorized. 


In conclusion, this is a problem not of the Owner nor the 
Architect or Engineer of the Project, but one of Page 
Plumbing and Heating Company and the Union. 


Very truly yours, 


J. P. Nose 
James P. Noble, CEC 
JPN/LIM 


ec: L. J. Nelsen, AIA, Architect 
Ken Wagoner Company 
Robertshaw Controls 
File 
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L. J. Nevsex A.J. A. Architect 
20334 GRAND RIVER AVENUE -:- DETROIT MICH. 48219 -:- KE. 8-3240 


[Sear] 


MEMBEB 


November 15, 1967 
Holy Cross Hospital 
4777 East Outer Drive 
Detroit 34, Michigan 


Attn: Sister E. Martin de Porres, Administrator 
Mr. Frank Heidenfelder, Controller 


Subject: Additions to the Holy Cross Hospital 
Project +650-87-.A, Michigan 
Page Plumbing and Heating Company 
Union Dispute—‘‘Pre-assembled Schemenauer 
Units”’. 


Dear Sister M. Martin de Porres and Mr. Heidenfelder: 


We have been advised by the Page Plumbing and Heating 
Company, the mechanical contractors, that their Union 
Steamfitters have refused to handle and install the pre- 
assembled Schemenauer fan coil and forced flow units which 
are being delivered to the job with pre-assembled internal 
piping since the steamfitters union is claiming the work 
which belongs to Pages’ local steamfitters. We expect the 
Schemenauer units to be delivered pre-assembled in accord- 
ance with the job specifications. 


You are being advised of this situation of the mechanical 
contractor because his dispute with his union may well 
affect the final completion dates of the job, especially the 
fourth and third floors of the high rise patient room sec- 
tion and since this letter is in compliance with our policy 
of keeping the owners informed of current situations as 
they may develop, you are so informed. 
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As is noted in the accompanying letters, Page Plumbing 
and Heating Company’s letter of May 5, 1967 to L. J. 
Nelsen, Architect and the architects’ reply dated September 
32 1967. This union dispute is entirely outside of the re- 
sponsibility and jurisdiction of the Owner, the Architect 
and the Engineer, and is the sole problem of the Contractor. 


Factory piped units are not new to the trade nor to the 
Detroit are and were specified because they have many ad- 
vantages over specifying larger numbers of units and hav- 
ing the piping within the units installed by the contractors’ 
mechanics- 


(a) With todays high local labor costs in the construc- 
tion field, total job costs can be made lower by specifying 
pre-assembled units, so as to keep local labor to a minimum. 


(b) Bending, soldering and testing of work under more 
detailed supervision and better assembly conditions at the 
factory renders better workmanship than can be generally 


expected from work on the job. 


(c) Pre-assembled units make job progress more rapid 
and thus should give a better completion date. 


(a) The amount of manpower required by the contractor 
to meet the same completion schedule would increase con- 
siderably and we all know that the excellent mechanics 
which this work would require are hardly available in this 
area during the present high volume construction period. 


It is because of these advantages that pre-assembled units 
were wisely specified as this is the procedure normally fol- 
lowed by architects and is accepted practice. 


We have been advised that this union dispute is being 
handled as expeditiously as possible by the Mechanical 
Contractors Association of Detroit of which the Page 
Plumbing and Heating Company is a member. 


In the meantime, the Schemenauer Company, the manu- 
facturer of the units, is holding all the fan coil units from 
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their production schedule until the Page Company advises 
them on how to proceed with the order. We are further 
advised that the Schemenauer Company’s present produc- 
tion schedule is nine weeks from the date of complete re- 
lease of the order by Page Plumbing and Heating Company. 


We shall keep you advised as to the progress toward 
settlement of this dispute as we in turn are advised by Mr. 
Page. 

Very truly yours, 


L. J. NELSEN 
L. J. Nelsen, AIA, Architect 


BRIEF OF PETITIONER, LOCAL 636, UNITED ASSOCIA- 
TION OF JOURNEYMEN AND APPRENTICES OF THE 
PLUMBING AND PIPEFITTING INDUSTRY OF THE 
UNITED STATES AND CANADA, AFL-CIO 


IN THE 


United States Court of Appeals 


For tHe District or CoLumbia Crecuir 


Case No. 2334 


Loca, Usios 636, Uxrrep Association OF JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING anp Preerirrine Inpvus- 
try oF THE Unsirep Srates and Canapa, AFL-CIO, 
Petitioner 


v. ' 
| 


NationaL Lasor Retations Boarp, Respondent 


On Petition for Review and Cross-Petition for Enforcement 
of an Order of the National Labor Relations Board 


Martin FF. O’DonoGHUE 
Patrick C. O’DoNoGHUE 
1912 Synderland Place, N.W. 
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IN THE 


United States Court of Appeals 


For tue District or CoLumBia Crecvit 
Case No. 23342 


LocaL Union 636, Uxirep ASSOCIATION OF JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING AND Prrerirtixc [xpvs- 
TRY OF THE UniTep STATES AND CaNaDA, AFL-CIO, 
Petitioner 

Vv. 


NarronaL Lasor ReLations Boar, Respondent 


On Petition for Review and Cross-Petition for Enforcement 
of an Order of the National Labor Relations Board 


BRIEF OF PETITIONER, LOCAL 636, UNITED ASSOCIA- 
TION OF JOURNEYMEN AND APPRENTICES OF THE 
PLUMBING AND PIPEFITTING INDUSTRY OF THE 
UNITED STATES AND CANADA, AFL-CIO 


STATEMENT OF ISSUES 


The issue in this case is as follows: 


Whether the Board erred as a matter of law in utilizing 
a per se ‘‘right to control’? test that ignored all other rele- 
vant circumstances to find that Local 636°s' admitted in- 


1For the sake of brevity, the members and employees represented by 
Local 636 will be referred to as “<pipefitters""; Page Plumbing and Heat- 
ing Company as ‘Page Plumbing’*; Schemenauer Manufacturing Company 
as ‘{Schemenaucr’’?; and Holy Cross Hospital, Franciscan Sisters of Michi- 
gan, Inc., as ‘Holy Cross Hospital". 


2 
ducement and encouragement of the employees of Page 
Plumbing to refuse to handle two prepiped fan coil units 
that violated the work preservation provision of Local 636’s 
collective bargaining agrement, had an object proscribed by 
Section S(b) (4) (ii) (B)- 


This case has not previously been before the Court under 
this title or any similar title. 


STATEMENT OF THE CASE 
A. REFERENCE TO RULINGS 


The Board’s Decision and Order finding that Local 636 
violated Section 8(b) (4) (ii) (B) of the Act, issued on 
June 30, 1969, is reported at 177 NLRB No. 14 and is found 
at p. 2 of the Appendix. The Trial Examiner’s Decision in 
this case was issued on August 13, 1968. It is also reported 
at 177 NLRB No. 14 and is found at p. 9 of the Appendix. 


B. NATURE OF CASE AND COURSE OF PROCEEDINGS 


This case involves a refusal by members of Local 636 
employed by Page Plumbing on the Holy Cross Hospital 
job, on March 4, 1968, to install fan coil units purchased 
by Page from the Schemenauer Company with ‘‘end 
pocket’’ piping of less than two inches in diameter, installed 
at the factory. The members of Local 636 refused to install 
the prepiped fan coil units, because to do so would be to 
breach the clause in their collective bargaining agreement 
with Page Plumbing that provides that ‘‘all pipe two 
inches (2”) and under [is] to be cut, threaded and in- 
stalled by employees on the job’’ ( R. Ex. 5, App. 107)? 


On March 5, 1968, the Mechanical Contractors Associa- 
toin of Detroit, Inc., filed an unfair labor practice charge 
against Local 626 and on March 18, 1968, a complaint was 
issued by the General Counsel charging Local 636 with 

2 The Exhibits of Local 626 will be referred to an ‘*R, Ex. —’’; the Ex- 
hibits of the General Counne) an ‘¢G.C. Ex. —’’; and the pager in the Appendix 
as ‘App. yy 
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violations of Section 8(b) (4) (i) (ii) (B) of the Act (G.C. 
Ex. 1(a)-(d), App. 108). A hearing was held on these 
charges before Trial Examiner Alvin Lieberman in 
Detroit, Michigan, on several days between April 8 and 
May 3, 1968. 


On August 13, Trial Examiner Lieberman issued a 
decision finding that the refusal of Local 636 to install the 
Schemenauer fan coil units was violative of Section 
8(b)(4)(B) of the Act. The Trial Examiner based his 
finding of a violation on the fact that Page Plumbing did 
not have the ‘“‘right to control’’, because the contract 
specifications for the job required Page to install units with 
factory installed ‘‘end pocket’? piping (App. 23-27). 
Although the Trial Examiner conceded that since he had 
adopted and applied the Board’s: per se right to control 
test, there was no necessity of making a finding of whether 
the installation of end pocket piping was work ‘historically 
and traditionally’’ performed by pipefitters at job site, he 
did proceed to make such a finding ‘‘for such value as it 
may have’’. He found that the installation of end pocket 
piping was not work historically and traditionally per- 
formed at job site (App. 13-15). 


The Board, acting through a three-member panel, adopted 
the decision of the Trial Examiner insofar as his decision 
applied the per se ‘right to control’* test in finding Local 
636 in violation of the Act. However, the Board specifically 
refused to adopt the Trial Examiner's finding that the work 
in dispute had not been historically and traditionally per- 
formed by pipefitters at job site (App. 3). 


This decision of the Board is now before this Court by 
petition of the union for review and by cross-petition by 
the Board for enforcement of its Order. 


+ 


Cc. STATEMENT OF THE FACTS 
1. Page’s Contract With Holy Cross Hospital 

In May of 1966, mechanical contractors in the Detroit 
area submitted bids for the construction of an addition to 
the Holy Cross Hospital. Page Plumbing and Heating 
Company was the low bidder and, on June S, 1966, executed 
a contract for $2,300,000 with Holy Cross Hospital for the 
construction of the hospital addition in accordance with the 
contract plans and specifications. 

Although the issue was disputed and briefed before the 
Trial Examiner and the Board, Local 636, United Associa- 
tion, accepts for the purpose of this appeal the finding of 
the Board that the mechanical specifications of the contract 
with Holy Cross Hospital required the installation in the 
hospital addition of fan coil units which had the end pocket 
piping of less than two inches installed by the manufacturer 
at the factory. 


2. End Pocket Piping and the Fan Coil Units 


‘A fan coil unit of the type installed by Page Plumbing 
in the Holy Cross Hospital addition, is simply the modern 
equivalent of the radiator.*> Fan coil units are now com- 
monly used in individual rooms of hospitals, schools, office 
buildings, apartments and the like. Its components are 
an outside air connection, a filter, a fan, a heating coil 
and a cooling coil. Supply and return lines for both heat- 
ing and cooling run from the boiler and the chiller in the 
basement throughout the building and connect with the 
coils of each fan coil unit. The supply and return lines 
are made of small copper piping under two inches in 
diameter. All of this apparatus, including the tie-in por- 
tions of the supply and return lines, is encased in a metal 
enclosure and is usually set against a wall in the room to 
be serviced. (R. Exs. 1, 2, App. 106; App. 43-46, 74-75). 


2 For a complete explanation of the technological development of the heat 
ing system, and the work tanks historically and traditionally performed by 
the members of Local 626, at job nite, in the installation of heating systems, 
nee App. 56-92. 
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In the lower left portion of the unit are located the 
sections of the supply and return lines that are used to tie 
in the unit’s coils to the building’s main boiler and main 
chiller, In making this connection between the supply 
and return lines and the unit’s coils, the pipefitter uses 
copper piping under two inches in diameter, together with 
piping specialties such as tees, elbows, unions, reducers, 
ete, Likewise, the pipefitter often installs non-rated valves 
and temperature control valves with quarter inch pneumatic 
control copper tubing. That portion of the supply and 
return lines and their connecting apparatus located within 
the fan coil unit is commonly referred to as ‘‘end pocket”’ 
piping (R. Ex. 1, 2; App. 106: App. 43-46). If the end 
pocket piping on the units has been factory installed, the 
pipefitter simply runs the supply and return lines up to the 
unit and connects them with the pre-installed end pocket 
pipes. The installation of end pocket piping involves four 
hours of work for pipefitters on each fan coil unit. With 
125 units on the Holy Cross Hospital job, the prepiping 


of the units meant a significant loss of work for Page’s 
pipefitters (App. 69, 74). 


According to the terms of the contract between Page 
Plumbing and Holy Cross Hospital, the approved suppliers 
of fan coil units were Schemenauer, American Air Filter, 
Jarrier or an approved equivalent (G.C. Ex. 3. App. 126). 
As a matter of common trade practice, all of these manu- 
facturers will supply fan coil units either with or without 
end pocket piping installed, the option being with the pur- 
chaser and with a corresponding reduction in price for 
units supplied bare of end pocket piping (App. 63-64, 
99-101). In this very dispute, Schemenauer offered to 
supply Page fan coil units with no end pocket piping in- 
stalled (App. 63-64). In fact, one of the country’s largest 
manufacturers of fan coil units, the American Standard 
Company, recommends that its customers purchase fan 
coil units without the end pocket piping installed (App. 
99-101). 
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3. The Contractor. the Union and the Work Preservation 
Clause of the Collective Bargaining Agreement 


In the Detroit area, plumbing and pipefitting work is 
performed by members of two local unions of the United 
Association—Plumbers Local 98 and the Petitioner in the 
instant case, Pipefitters Local 636 (R. Ex. 5, App. 107). 
The work of the members of both local unions is the 
cutting, bending, threading, fabricating and installing of 
pipe systems. The determination of which local performs 
specific work is based upon the type of piping system 
involved: the plumbers of Local 9S install all plumbing 
systems which encompass sanitary sewer, soil and domestic 
water piping systems: while the pipefitters of Local 636 
install all heating, cooling, refrigeration and industrial 
process pipe. The installation of end pocket piping in 
fan coil units is work within the trade jurisdiction of 
Pipefitters Local 636 (App. 78-92, 97-99). 


Since an early date, the members of these two local unions 
have been acutely aware of the necessity of preserving 


their sole means of earning a livelihood by insisting that 
certain work be performed at the construction site. To 
prevent the loss of construction site pipefitting and plumb- 
ing work, the two unions have, since 1940, negotiated with 
their employers a primary work preservation clause 
(RB. Ex. 5, App. 107; App. 13). This clause is commonly 
referred to as the ‘‘two inch and under clause’’ and in its 
present form reads: ‘‘All pipe two inches (2”) and under 
and all hanger rods are to be cut, threaded and installed 
by emplosees on the job’? (R. Ex. 5, App. 107). The effect 
of this clause, in preserving work for unit employees, is 
significant since approximately eighty percent of the pipe- 
fitters’ job site work is on pipe under two inches in 
diameter (App. 92, 102, 103-04). 


Although there have been some changes in name over 
the years, today most unionized pipe contractors in the 
Detroit area belong to either the Metropolitan Detroit 
Plumbing Contractors Association or the Mechanical Con- 
tractors Association of Detroit, Inc. (R. Ex. 5, App. 107; 
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App. 78-80). In fact, many of the contractors, including 
Page Plumbing, are members of both employer associations 
(App. 79, 105). 

Since 1940, there has been a work preservation clause 
in the collective bargaining agreements between the union 
and the Detroit employer associations (R. Ex. 5, App. 107; 
App. 13). These work preservation clauses, all of which 
have required pipe of certain diameter to be cut, threaded, 
and installed by pipefitters at job site, have been 
vigorously enforced by the unions (see, e. g.. App. 67-70, 
82-86). Local 636 has been particularly vigorous in en- 
forcing this clause on the installation of end pocket piping 
in fan coil units. The evidence is overwhelming that pipe- 
fitters always did this work in the Detroit area, Witness 
after witness testified that on numerous jobs, including large 
ones such as North Park Towers, Providence Hospital, 
St. Hugo Hospital, Florence Crittenden Hospital, Wiliam 
Beaumont Hospital and St. Joseph Hospital, all end 
pocket piping was installed at job site by Local 636 pipe- 
fitters (E.g., App. 66-77, $2, 101-103). The record is also 
clear and uncontradicted that when prepiped fan coil units 
were brought to job site they were torn down and re- 
piped by Local 636 pipefitters (£.9.. App. 70-71, 101-02). 
On many of these jobs, Page Plumbing was the mechanical 
contractor (E.¢., App. 63, 72-73). 


The vigor with which this clause was enforced is attested 
to by the fact that in the negotiations for the 1967 agree- 
ment, the employer association submitted a written proposal 
for the deletion of the two inch and under clause. This de- 
mand was rejected by the union and the final collective bar- 
gaining agreement signed by the parties continued the work 
preservation clause in full foree and effect. 


4 During negotiations for the June 1, 1967 agreement, the contractors pre- 
sented a written proposal of changes in the existing agreement, Among the 
changes proposed was the deletion of the second sentence of Article XT and 
the adding of a new subscetion (b) that would provide: ‘* There shall be 
no restriction in the use of any catalog item of manufactured material ’’. 
Local 636 rejected this change and Article XT was incorporated unchanged 
in the new agreement (R. Ex. 18, App. 108; App. 80-82). 
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Page Plumbing has continuously, since 1940, been a 
signatory to Local 636’s collective bargaining agreement 
containing work preservation clauses. In fact, during the 
past ten Years, Edward Page, Jr., President of Page 
Plumbing, has served as an officer and director of both the 
Metropolitan Detroit Plumbing Contractors Association 
and the Mechanical Contractors ‘Association of Detroit, Inc. 
(App. 79, 105). Edward Page himself testified that 
he was fully cognizant of the two inch and under clause in 
his collective bargaining agreement with Local 636 when 
he submitted his bid on the Holy Cross Hospital job 
(App. +. 62)- 


4 The Refusal To Install the Schemenauer Fan Coil Units 
on March 4, 1968 


Long before the prepiped fan coil units arrived on the 
Holy Cross Hospital job, all parties realized that the pipe- 
fitters of Local 636 were going to insist on adherence to 
their collective bargaining agreement and refuse to install 
any units with factory installed end pocket piping. During 
the winter and spring of 1967. Kelly, the Business Manager 
of Local 636, repeatedly informed Edward Page, President 
of Page Plumbing, that the members of the local would 
refuse to work in violation of their collective bargaining 
agreement by handling piping under two inches in diameter 
that was not installed by job site pipefitters (App. 58, 63, 
92-95). 


The union’s insistence upon adherence to the work 
preservation clause was hardly unexpected since for the 
men to have worked in violation of their contract would 
have meant that unit employees would have lost, on the 
Holy Cross Hospital job alone, approximately 500 man- 
hours of work (App. 69, 74). Therefore, to no one’s 
surprise, when two Schemenauer fan coil units with end 
pocket piping installed arrived on the job on March 4, 1968, 
the pipefitters refused to install them. 
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5. Facts Not Involved in this Case 


In order to delineate what facts are relevant and germane 
to the legal issues in dispute, it is important that those 
facts not in issue be clearly set forth. 


First, this case does not involve a union’s attempt to 
bar by contract the introduction or utilization of a new 
technological advancement. The record is clear that end 
pocket piping, whether installed in the factory or at a job 
site is identical. The same materials, parts and tools are 
used no matter where the end pocket pipng s installed, and 
the only difference is whether the labor is provided by 
pipefitters in the factory or pipefitters at the construction 
site. 


Secondly, the record in this case makes it clear that there 
is no issue of economy involved in this dispute. Page 
Plumbing informed Holy Cross Hospital and its architect 
that it could purchase the Schemenauer units without end 
pocket piping for a reduced price and install the piping on 


job site at no additional cost to the Hospital (App. 63-64). 


Lastly, the record is clear that Local 636, the United 
Association, their agents and their members had no in- 
terest in the labor relations or labor policies of the 
Schemenauer Company. Moreover, when the employer sug- 
gested that he could arrange to have the Schemenauer 
units brought to the job site bearing the United Asso- 
ciation’s Union Label, the Business Manager of Local 636, 
Mr. Kelly, unequivocally and emphatically stated: “‘ [Wle 
do not care about the union label. The two inch and under 
is in our agreement and it is to be done on the job re- 
gardless of whether or not there is a union label. That 
doesn’t mean a thing.’? (App. 95). 
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SUMMARY OF ARGUMENT 


I. Work preservation clauses designed to preserve for 
members of a bargaining unit work which they have tra- 
ditionally and historically performed, have a primary ob- 
ject and are legal under the National Labor Relations 
‘Act. Likewise, when a union enforces a primary work 
preservation clause against the employer who is bound by 
such a clause and with whom it has a dispute concerning its 
enforcement, this enforcement has a primary object and 
is, thus, legal under the Act. 


The Board’s use of the per se right to control test to 
find Local 636 in violation of the Act was error since the 
Board never examined the evidence to determine the 
object of the union activity. The test used by the Board 
considered no factor other than the right to control and 
the test. therefore, is violative of the principles established 
by the Supreme Court’s landmark decision in National 
Woodwork. These principles were that, to determine a 
union’s objective, the actual resolution that must be made 
is whether the union activity is to affect the labor policies 
of the employer against whom it is directed or whether 
the activity is calculated to satisfy union demands else- 
where and that the resolution or determination can be 
made only after an examination of ‘‘all the surrounding 
cirenmstances”’. Recognizing this, all courts. including 
the First, Third and Eighth Cirenits, which have considered 
the right to control test since National Woodwork, have 
disapproved it. 


In refusing to examine all the circumstances to determine 
the object of the union’s activity, the Board ignored the 
evidence establishing that Local 636 had a valid primary 
work preservation clause in its contract with Page Plumb- 
ing: that Page Plumbing ordered pipefitters to work in 
violation of the work preservation clause in their contract: 
that the pipefitters’ refusal to work was directed against 
the only employer with whom they had a dispute; and that 


ll 


Local 636 had no object of affecting the labor relations 
of any other employer. 


Ll. In applying its right to control test in the instant 
case, the Board only considered the factor of Page’s 
control. From a premise that Page lacked the power to 
resolve the dispute, the Board concluded Page was a neu- 
tral and, from this same premise, the Board concluded 
that Respondent’s conduct directed at Page ‘‘must in- 
evitably’’ have been to cause Page to cease doing busi- 
ness and, accordingly, had a secondary objective. 


Such reasoning is patently erroneous. The clause and 
its enforcement should have been judged by a test of 
whether it was aimed at the union’s differences with Page 
and his labor relations or the labor relations of some other 
employer and his employees. Further, realistically con- 
sidering all the circumstances, Page was not a neutral. 
This was a contractually oriented dispute over Page’s vio- 
lation of the lawful work preservation clause of Page’s 
agreement with Local 636; the union had no dispute with 
Holy Cross Hospital or the Schemenauer Company. The 
Board’s preoccupation with the so-called ‘inevitable re- 
sult”? flowing from the union activity is simply the enunci- 
ation of the startling principle that: if the inevitable effect 
of union conduct against one employer is to cause him 
to cease doing business with another employer, the object 
of the conduct is secondary. Such a rule of decision is 
inconsistent with the unanimous judicial acceptance of the 
principle that protected primary activity does not lose its 
legality because it produces secondary effects. Moreover, 
irrespective of whether an employer does or does not have 
control, the inevitable result of the enforeement of a valid 
work preservation clause is and will always be the ces- 
sation of doing business with another. 


Ill. The Board’s right to control test leads to the in- 
tolerable result of proseribing activity directed against the 
only employer with whom the union has a dispute. In 
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effect, the test allows an employer, by the simple process 
of entering into a contract, to delete from the work tra- 
ditionally and historically performed by his employees and, 
in the process, to breach his collective bargaining agree- 
ment with absolute impunity and thereby unilaterally change 
the wages, hours and working conditions of his employees. 


IV. It is quite clear that the Board does not have au- 
thority under the Act to assess the appropriateness of 
the use of economic sanctions of one party against the 
other in the collective bargaining process. Therefore, 
the right to control test is an impermissible regulation of 
the types of economic sanctions that may be utilized to 
enforce a lawful work preservation clause in a collec- 
tive bargaining agreement. 


ARGUMENT 


L THE BOARD WAS IN ERROR WHEN IT UTILIZED A PER 
SE “RIGHT TO CONTROL” TEST TO FIND LOCAL 636 IN 
VIOLATION OF SECTION 8(b)(4)(B) OF THE ACT BECAUSE 
IT DOES NOT PERMIT AN ANALYSIS OF ALL CIRCUM- 
STANCES AND FACTORS INVOLVED IN A DISPUTE 


A. The “Right To Control” Test 


Like most judicially created rules of law, both the valid 
and the invalid, the genesis of the ‘right to control’’ test 
is obscure. It can be recognized in its embryonic form 
in a few early Board and Court decisions in which there 
was an abundance of other evidence to substantiate that 
the union had a secondary objective and the lack of the 
‘‘right to control’’ was simply one of the many factors 
supporting the finding of a violation of Section 8(b) (4) 
(B)? 


4 See, ¢.9., Local 5, United Aas’n v. NLEB, 116 U.S.App.D.C. 100, 321 F.2d 
266 (1962); NLEB v. Enterprise Association, 225 F.2d 642 (2nd Cir. 1960) ; 
Local 626, United Aanoriation ¥. NLRB, 108 U.S.App.D.C. 24, 278 F.2d 858 
(1960). A reeent Distriet Court case indicates that the Second Cirenit did 
not, in its holding in Enterprise Association, mpra, approve A per ae appli- 
cation of the right to control test. Danielson v. Painters Council No, 20, 305 
F.Supp 1108 (8.D.N.Y., 1969). 
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Beginning in 1962, the Board started to make the “right 
to control’’ test an absolute and definitive rule of inter- 
pretation in the area of secondary boycotts. In a line of 
cases decided that year, the Board refined its use of the 
new test—if the employer who was struck did not have 
the right to control, he is by definition neutral and the 
union’s actions are proscribed.* The Board gave the most 
complete exposition of the test in ILA (Board of Harbor 
Commissioners), 137 NURB 1178 (1962),’ when it stated: 
‘‘fW]here the employer under economic pressure by a 
union is without power to resolve the underlying dispute, 
such employer is the secondary or neutral employer and 
... the employer with power to resolve the dispute is the 
primary employer’’. Jd. at 1182.° 


B. The Board's Use of the “Right To Control” Test in the 
Instant Case 


In deciding the instant case, the Board was confronted 
with a rather simple set of facts. Page Plumbing had a 
collective bargaining agreement with Local 636 which re- 
quired all pipe two inches and under to be installed at job 
site. The Schemenaner fan coil units, with factory in- 
stalled end pocket piping, which were brought to the Holy 
Cross Hospital job site in March of 1968, had copper 
piping under two inches which was not installed at job 
site and, as a consequence, the members of Local 636 re- 
fused to work in violation of their collective bargaining 


6Sce, ¢.9., Local 1066, ILA (Wiggin Terminals, Inc,), 137 NLRB 45 (1962). 
7 Aff’d 331 F.od 712 (3rd Cir., 1964). 


Tho Board has continued to utilize the right to control test wherever 
the facts, in its estimation, warrant it, F.g.. Carpenters Local No, 742 (J. 1. 
Simmons Co.), 178 NLRB No. 54, 72 LRRM 1107 (1969); Bricklayers S Stone 
Masons’ Union (California Conercte Systems), 180 NLRB No. 3, 72 LRRM 
1612 (1969); Asbestos Workers, Local 58 (Reilly-Renton Co.), 149 NLRB 
1075 (1964) ; Carpenters District Council (Cardinal Industries), 144 NLRB 91 
(1963), aff'd 339 F.2d 142 (6th Cir, 1964); ILA (National Sugar Refining 
Co.) 142 NLRB 257 (1963), aff'd 332 F.2d 559 (3rd Cir., 1964). 
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agreement and, therefore, refused to install the units. 
Since Page Plumbing’s contract with the Holy Cross Hos- 
pital required Page to use fan coil units with the end 
pocket piping factory installed, the Board held that the 
struck employer, Page Plumbing, did not have the ‘‘right 
to control’’ over the disputed work; therefore, Page Plumb- 
ing was a neutral! and the union’s refusal to do the work 
had a secondary objective. The finding that Page was a 
neutral was made by the Board in spite of the fact that 
the work preservation clause was in Page’s contract for 
well over twenty years before the contract with the Holy 
Cross Hospital was signed and that Page was fully aware 
of its terms when he bid on the Hospital job. 


This result was arrived at by the Board in a truly @ 
fortiori fashion—it considered no fact or factor other 
than the ‘‘right to control’. Utilizing this per se test, 
it arrived at its finding on the ultimate issue of the case 
—that Page Plumbing was not the primary employer or, 
in the words of the statute, that the object of the strike 
was to cause Page Plumbing to stop doing business with 
another. 


In so doing, the Board failed to follow the mandate of 
the Supreme Court and other Courts to examine ‘‘all the 
surrounding circumstances”’, including the immediacy of 
the threat of displacement by the banned product or serv- 
ices, the history of labor relations between the union and 
the employer who would be boycotted, and the economic 
personality of the industry. National Woodwork Mfgrs. 
‘Ass’n. v. NLRB, 386 US. 612, 644, fn. 38 (1967). 


C. The Supreme Court's Decision in National Woodwork and 
an Analysis of the Judicial Treatment Given to the “Right 

To Control” Test by the Courts 
The Board, as it did in this very case, often recites as 
support for its utilization of the right to control test the 
approval that it has received from a number of Courts 
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of Appeal. The flaw in the Board’s reasoning is that 
it totally ignores the fact that all of these cases were de- 
cided before the lower courts had the benefit of the Su- 
preme Court’s decision in National Woodwork, and the 
Board simply refuses to accept the fact that every court 
that had considered this problem post-National Woodwork 
has rejected the right to control test. Two of the Circuit 
Courts which have now rejected the test had, prior to 
National Woodwork, approved the use of the test.’ 


1. The Teaching of National Woodwork 


The starting point for any analysis of work preserva- 
tion secondary boycott problems and, in particular, any 
problem involving the right to control test, must be the 
Supreme Court’s decision in National Woodwork Mfgrs. 
Ass’n. v. NLRB, 386 U.S. 612 (1967). In that case, the 
Supreme Court held that members of the carpenters union 
did not violate the secondary boycott provisions of the 


® The following cases have either directly affirmed the Board's use of the 
right to control test or have affirmed Board decisions in which right to 
control was one of many factors considered: National Woodwork Myfgrs. 
Ass'n, Vv. NLRB, 354 F.2d 594 (7th Cir, 1965), rev'd on other grounds, 
386 U.S. 612 (1967); Carpenters District Council v. NLRB, 339 F.2d 142 (6th 
Cir., 1964); NLRB v. Local 1291, ILA, 332 F.2d 559 (3rd Cir, 1964): NLEB 
v. Int’l Longshoremen's Assn., 331 F.2d 712 (3rd Cir, 1964); United Ass'n 
Local 5 v. NLRB, 116 U.S.App.D.C. 100, 321 F.2d 366 (1963); NLRB v. 
Enterprise Assn., 285 F.2d 642 (2nd Cir., 1960); United Assn. Local 656 v. 
NLRB, 108 U.S.App.D.C. 24, 278 F.2d 858 (1960). In a number of these 
cases, it is apparent from reading the Court's decision that there was suffi- 
cient evidence aside from the right to control upon which to base a finding 
of a violation of the Act by the union. See, ¢.9.. United Association, Local 3 
v. NLRB, supra; NLRB v. Enterprise Association, supra; United Association, 
Local 656 v. NLRB, supra. For example, a recent District Court decision has 
held that the Second Circuit did not approve the Board's use of the right to 
control test in its decision in Enterprise Association. Daniclson v. Painters 
District Council No, 20, 305 F.Supp, 1108 (S8.D.N.Y., 1969), 


10 Beacon Castle Square Bldg. Corp. v. NLER, 406 F.2d 188 (1st Cir., 1969) : 
NLRB vy. Local 164, IBEW, 388 F.2d 105 (3rd Cir, 1968); American Boiler 
Mfars, Asx'n Vv. NLRB, 404 F.2d 556 (Sth Cir, 1968); Danielson v. Painters 
District Council No, 20, 305 F.Supp. 1108 (S.D.N.Y., 1969); Rotenderg v. 
Local 15, United Association, 304 F.Supp. 880 (D.C. Minn., 1969). 
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Act by refusing to handle prefabricated doors that were 
brought onto a job site in violation of a clause in their 
collective bargaining agreement that preserved the fabri- 
cation of doors for job site carpenters. Emphasizing 
the necessity of examining all the facts in disputes such 
as this, the Court stated: 


The determination whether the ‘will not handle’’ 
sentence of Rule 17 and its enforcement violated 
S(e) and S(b)(4)(B) cannot be made without an 
inquiry into whether, under all the surrounding 
circumstances. the union’s objective was preserva- 
tion of work for Frouge’s employees, or whether the 
agreements and boycotts were tactically caleulated to 
satisfy union objectives elsewhere. 386 U.S. at 644 
(emphasis added). 


ter inquiring into the relevant factors, such as the 
immediacy of the threat of displacement by the banned 
product or services, the history of labor relations between 
the union and the employer who would be boycotted, and 


the economic personality of the industry, the Court held: 


That the ‘‘will not handle’’ provision was not an un- 
fair labor practice in these cases is clear. The find- 
ing of the .. - Board, was that the objective of the 
centence was preservation of work traditionally per- 
formed by the job site carpenters . . « therefore the 
Union’s making of the ‘‘will not handle’”’ agreement 
was not a violation of 8/e). 


Similarly, the Union’s maintenance of the provision 
was not a violation of 8(b)(4)(B). The Union 
refused to handle prefabricated doors whether 
or not they bore a union label, and even refused to 
install prefabricated doors manufactured off the job 
site by members of the nnion. This and other sub- 
stantial evidence supported the finding that the con- 
duct of the Union on the Frouge job site related 
solely to preservation of the traditional tasks of the 
job site carpenter. Id. at 645-6. 


—_ 


111d. at 644, fn. 38. 
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The Court’s holding that employees may strike their 
own employer for the breach of a work preservation clause 
was premised upon the fact that the object of such con- 
duct was not proscribed since the secondary boycott pro- 
visions of the Act encompassed only conduct and agree- 
ments ‘‘tactically calculated to satisfy union objectives 
elsewhere . . . [and not] addressed to labor relations 
of the contracting employer vis a vis his own employees.”’ 
386 U.S. at 644-45. In expanding upon this principle, 
the Court, in Houston Insulation Contractors v. NLRB, 
386 U.S. 664 (1967), emphasized that National Woodwork 
‘cholds that collective activity by employees of a primary 
employer, the object of which is to affect the labor policies 
of that primary employer, and not engaged in for its 
effect elsewhere, is protected primary activity’. Id. at 
668. 


It is submitted that the Supreme Court’s holding in 
National Woodwork precludes the Board’s use of the 


per se right to control test. Such a test, which con- 
siders no factor other than the legal right to control is 
clearly inconsistent with the Court’s mandate that ‘all 
the surrounding circumstances” must be examined to 
determine if the object of the activity is secondary. 


Tf these factors had been examined by the Board in 
this case, the evidence would have disclosed that the im- 
mediacy of the threat of job displacement was substantial 
and significant; for each fan coil unit brought onto the 
job site which contained factory installed end pocket pip- 
ing, Local 636 pipefitters lost three to four hours of work 
(App. 69, 74). An examination of the facts would have. 
likewise, disclosed that neither Local 636 nor its Inter- 
national Union, or any local affiliated with it, had any 
interest in the labor relations or union status of the 
Schemenauer Company. Tn fact, the Business Agent 
of Local 636 told the President of Page Plumbing: ‘‘[Wle 
do not care about the union label. The two inch and 
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under is in our agreement and it is to be done on the 
job regardless of whether or not there is a union label. 
That doesn’t mean a thing’’ (App. 95). An examination of 
the personality of the industry involved would have made 
it manifest that continued employment of members of the 
bargaining unit depends to a great extent upon the job 
site employees continuing to perform work that they have 
traditionally and historically performed at job site. In 
short, an examination of these facts would have revealed 
that there is not a scintilla of evidence in this record 
indicating that Local 636 had any object to its activity 
other than protesting a breach of a primary condition of 
employment by ifs em ployer—Page Plumbing. This dis- 
pute involved one group of em ployees—pipefitters employed 
by Page Plumbing: one employer—Page Plumbing; and 
one object—the protest of a breach of a primary condition 
of employment by this employer. 


2 Every Court That Has Considered the Right To Control Test 
Since National ‘Woodwork Has Disapproved Its Use 


The Board’s inability or unwillingness to accept the 
judicial rejection of the right to control test is caused by 
its placing disproportionate emphasis upon what the Court 
supposedly did not decide in National Woodwork, combined 
with an adamant refusal to accept what the Court did 
determine—the methodology for the resolution of work 
preservation/secondary boycott problems. 


The distortion created by the Board’s overly negative 
reading of the Court’s holding in National Woodwork is 
apparently attributable to the fact that when the series of 
consolidated cases which eventually culminated in the Na- 
tional Woodwork decision were being processed through 
the lower tribunals, there was included three cases in which 
the right to control test was squarely in issue. National 
Woodwork Mfgrs. Ass’ (Charles B. Mahin), 149 NLRB 
646 (1964), rev’d in part, 354 F.2d 594 (7th Cir., 1965). 
After the Seventh Circuit’s ruling, the cases directly in- 
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volving the right to control were not brought before the 
Supreme Court on certiorari, and the Supreme Court duly 
noted this fact in a footnote in its opinion. 396 U.S. 612, 
616, fn. 3 (1967). 


The Board has taken this logical delineation of presented 
issues and construed it to in some way mean the Supreme 
Court had really not decided any issue by its holding. Pur- 
suant to this unique reasoning process, the Board has 
completely ignored the clear and concise methodology 
posited for the solution of these problems by the Court 
when it specifically stated that an analysis of the enforce- 
ment of work preservation clauses to determine whether 
they are primary or secondary must include an examina- 
tion of “all the surrounding circumstances’’. 386 U.S. at 
644 (emphasis added). Any fair reading of the method- 
ology enunciated by the Court—examination of all the 
surrounding circumstances—precludes the use of any per 
se test, particularly a test which, by the clear admission 
of the Board, ignores all factors other than the right to 
control. 


Although the Board ignores the incompatibility of its 
test with the Court’s holding by the expedient of simply 
refusing to accept the Court’s holding and reasoning, every 
single court that has considered the right to control test 
after National Woodwork has found the test incompatible 
with the Court’s holding and has disapproved its use by 
the Board. 


The first court to consider the validity of the right to 
control test after National Woodwork, the Court of Appeals 
for the Third Circuit, reversed two of its prior decisions 
and held the per se application of the test to be invalid. 
NLRB v. Local 164 IBEW, 388 F.2d 105 (3rd Cir., 1968). 
In this case, the Court was presented with a situation in 
which employees refused to work for an employer who, in 
violation of his collective bargaining agreement, did not 
assign certain job site work to his employees because he 
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had failed to have the work included in his contract with 
the owner. First, the Court stated the legal proposition 
that: “If protest activity by a union against an employer 
is based solely on ‘proper’ grounds, the secondary boy- 
cott provisions are inapplicable regardless of the severity 
of the impact on neutral employers”” Id. at 107. The Court 
then, after analyzing all the facts, went on to specifically 
disapprove the Board’s use of the right to control test by 
stating: 


Certainly it [the right to control] was a relevant fact 
for the Board to consider in deciding whether respond- 
ent’s strike also had an illegal object. We agree that 
it would not be decisive proof of such a charge... 
Indeed, if the Board’s decision can be said to stand 
for the legal proposition that the absence of the right 
of control is itself of decisive significance here, we 
cannot agree’’ Id. at 109. 


Shortly after this decision, the Eighth Circuit reversed 
the Board for using the test. American Boiler Mfgrs. 
‘Ass'n v. NLRB. 404 F.2d 556 (Sth Cir., 1968). Relying 
heavily on the dissenting opinion of Member Brown and 
the Supreme Court’s decision in National Woodwork, the 
Court rejected the use of the right to control test as the 
sole factor and stated: 


National Woodwork made clear that the test in each 
case is whether, under all the surrounding circum- 
stances, the conduct of the union has, as its objective, 
the preservation of work for unit employees or whether 
the agreements and boycotts are tactically calculated 
to satisfy the union’s objectives elsewhere... - 


It is clear in this case that the union’s conduct was 
addressed to the enforcement of its collective bar- 
gaining agreement and related solely to the preserva- 
tion of the traditional tasks of job site plumbers .... 


In reaching this result we emphasize, as did the Third 
Cirenit, that the ‘‘right of control’’ is a factor to be 
considered in deciding whether concerted activity by 
unit employees has an illegal objective. We hold only 
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that the ‘right of control’’ in and of itself is not of 
decisive significance. Id. at 561-62 (emphasis added). 


In this case, the Eighth Circuit demonstrated the same 
recognition of the impact of National Woodwork as did the 
Third Circuit since, in a prior appeal in this same case 
decided pre-National Woodwork, the Court had approved 
the Board’s use of the right to control test.* 


Relying on these decisions of the Eighth and the Third 
Circuits, the Court of Appeals for the First Circuit indi- 
cated in Beacon Castle Square Pldg. Corp. v. NLRB, 406 
F.2d 188 (1st Cir., 1969), that it also rejected the per se 
utilization of the right to control test. The Court stated 
in a footnote: 


Moreover, where the Board is justified in finding that 
a strike was directed solely at a breach of an employer 
of a collective bargaining agreement, the latter’s power 
of control is not of decisive significance. American 
Boiler Mfgrs. Ass’n v. NLRB, 404 F.2d 556 (Sth Cir., 
1968); NLRB v. Local 164 IBEW, 388 F.2d 105 (3rd 
Cir., 1968) Id. at 192. 


Judge Lasker has indicated in a recent opinion that the 
right to control test is of highly questionable validity in 
view of the Supreme Court’s opinion in National Woodwork. 
Danielson v. Painters District Council No. 20, 305 F.Supp. 
1108 (S.D.N.Y., 1969). In a well reasoned opinion, the 
Judge observed that, although there were some situations 
in which the right to control might be of some significance 
in determining the nature of the union’s object, the real 
question, as was stated in Local No. 636, United Associa- 
tion v. NLRB, 108 U.S.App.D.C. 24, 278 F.2d 858 (1960), 
is “‘whether the contract provisions in question extend 
beyond the employer and are aimed really at the union’s 


12 American Boiler Mfgra. Ass'n v. NLEB, 366 F.2d $15, S23 (Sth Cir. 
1965). After the second decision in A merican Boiler, a District Court has 
followed suit and rejected the right to control test. Rotenburg Vv. Plumbers 
Local 15, United Association, 304 F.Supp. 880 (D.C. Minn., 1969). 


22 
difference with another employer”’. Danielson, supra, at 
1116. After stating the applicable test for this type of 
ease, the Judge stated: 


In National Woodwork Mfgrs. v. NLRB, 386 U.S. 612, 
6 LRRM 2801 (1967), the Court although expressly 
reserving judgment on the ‘right to control’’ issue 
made it quite clear that the proper test for deter- 
mining whether a Section S(b)(4)(B) violation has 
occurred is Whether, under all the surrounding cireum- 
stances, the conduct of the union has as its objective 


the preservation of work for union employees, or 
whether the agreements and boycotts are tactically cal- 
eulated to satisfy the union's objectives elsewhere.** 


The rejection of the right to control test by these courts 
is hardly unexpected since virtually all courts, both before 
and after the National Woodwork decision, have indicated 
that all of the factors involved in any secondary boycott 
problem must be thoroughly analyzed before a determina- 
tion is made of the legality of union activity. In 1962, 
the Board itself postulated a methodology to be used in 
these situations when it stated: ‘‘Whether a dispute is 
primary or secondary must be determined on a case-by- 
case basis and not on @ priert assumption.” ILA (Wiggin 
Terminals, Inc.), 137 NLRB 45, 47 (1962). Unfortunately, 
the Board has consistently ignored this admonition when 
applying its right to control test. 


In an early case dealing with secondary boycotts, the 
Supreme Court stated: ‘‘each case must be considered in 
light of its surrounding circumstances .. .”’ NLRB v. In- 
ternational Rice Milling Co., 241 U.S. 665, 670 (1951). 
This Court long ago cautioned against any attempt to 
establish rigid tests or formulae in handling Section 8(b) 
(4)(B) problems when it stated: ‘‘No rigid rule which 
would ... make [a] few factors conclusive is contained 


13 Danizluon v. Painters District Council No. 20, 305 F.Supp. 1108, (S.D.N.Y., 
1969) (emphasis in original). 
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in or deducible from the statute.”’ Sales Drivers v. NLRB, 
97 U.S.App.D.C. 173, 176, 229 F.2d 514, 517 (1955). 


The detailed analysis of the interrelationship of the em- 
ployees, the unions and the employers involved is not an 
easy or simple task. Quite often it is necessary to examine 
a plethora of factual nuances to determine exactly what the 
“‘object’’ of a union’s activity is. It is certainly too com- 
plex a task to be amenable to any artificially created “‘per 
se’’ test which, although dangerously attractive because of 
its ease of application, is unsupported by any statutory 
or judicial mandate. As the Supreme Court stated in Local 
761 IUE v. NLERB, 366 U.S. 667, 674 (1961): ‘‘The nature 
of the problem [interpreting Section 8(b)(4)(B)] as re- 
vealed by unfolding variant situations, inevitably involves 
an evolutionary process for its rational response, not a 
quick definitive formula as a comprehensive answer.’”* 


The infeasibility and illegality of shorthand rubrics is 
even more acute when the problem at hand involves a labor 
dispute in the construction industry.* Of all industries, 
the construction industry is probably the most complicated 
one in which to sift through the various legal and economic 
relations between the unions, owners, general contractors, 
subcontractors, sub-subcontractors, materialmen, ete. As 
one court has accurately observed: 


A construction project is an example of a situation 

where, frequently, it is not easy to resolve the oppos- 

ing claims of the union and the neutral employer and 

yet to achieve the dual objectives of preserving the 

14 See, ¢.94 Retail Clerks Local 770 v. NLRB, 111 U.S.App.D.C. 246. 250, 

296 F.2d 368 (1961) (‘‘each case must depend upon its own facts**) ; NLEB 

v. New York Lithographers, 385 F.2d 551, 555 (3rd Cir., 1967) (**the conduct 

in question must be analyzed on terms of all the surrounding cireumstances"*) ¢ 
A. Duie Pyle, Ine. v. NLRB, 383 F.2d 772 (3rd Cir, 1967). 


15 In other cases, the Supreme Court has reversed the Board for adopting 
per xe rules in the application of the labor acts. See, ¢.¢., Local $57 IBT v. 
NLER, 365 U.S. 667 (1961); NLEB v. Insurance Agents Int'l, 361 U.S. 477 
(1960). 


16 See NLRB v. Teamaters Local 968, 995 F.2d 205 (5th Cir., 1965). 


24 


aforesaid union right and of shielding the unoffending 
employer. 


In spite of this recognition by both the Courts and the 
Board that oversimplified per se tests are impossible of 
ation when dealing with Section 8(b) (+) (B) and Sec- 

S(e) problems, the Board has proceeded to adopt a 

per se *“*right to control’* test that is contrary to the stat- 
its legislative history and the methodological ap- 

= for dealing with these problems that have been 

by the Courts. The results of this unjustified 

-an @ prior? touchstone has been as inequitable 

oyees as it is unjustified under the law. The 

st results in employees being prohibited from protesting 

a violation of one of the most basic terms of their em- 
ployment against the only employer with whom they have 


2 disp ute. 


IL IN APPLYING ITS RIGHT TO CONTROL TEST, THE BOARD 
IGNORES THE OBJECT OF THE WORK PRESERVATION 
CLAUSE AND THE OBJECT OF THE UNION’S ENFORCE- 
MENT OF THE CLAUSE AND, INSTEAD, BASES ITS DECI- 
SION ONLY ON THE INCIDENTAL EFFECTS OF THE UNION 
CONDUCT 

The ultimate question presented by any Section 8(b) (4) 

(B) case is whether the union had a secondary object in 

carrving out its economic sanctions, namely causing a per- 

<on to cease doing business or to refuse to handle the goods 
of another. E.7.. NLRB v. Denver Bldg. & Const. Trades 

Council. 241 U.S. 675 (1951); Seafarers Union v. NLRB. 

105 U.S.App.D.C. 211, 265 F.2d 585 (1959) ; Sailors Union 

of the Pacific (Moore Dry Dock Co.), 92 NLRB 547 (1950). 


Although there have been numerous formulations used 
to determine when a union’s objective is secondary", a 


17 NLEB +. Carpenters District Council, 383 F.2d 89, 94 (8th Cir., 1967). 


1* For an exhanstive analysis of the various approaches that may be taken 
in resolving theme problems, see Lesniek, Job Security and Secondary Boycotta: 
The Evrach of NLEB Sections B(b)(4) and 8&(e), 113 U.Penn.L.Rev. 1000 
(1965); Note, Secondary Boycotts and Work Preaervation, 77 Yale LJ, 1401 
(1965). 
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distillation of all such formulations reveals that the actual 
resolution that must be made is whether the object of the 
union activity is to affect the labor policies of the employer 
against whom it is directed, or whether the activity is 
tactically calculated to satisfy union demands elsewhere. 
See, e.g., National Woodwork Mfgrs. Ass’n v. NLRB, 386 
U.S. 612 (1967) ; Houston Insulation Contractors v. NLRB, 
386 U.S. 664 (1967) ; NLRB v. Denver Bldg. € Coust. Trades 
Council, 341 U.S. 675 (1951) ; Local 636, United Association 
v. NLRB, 108 U.S.App.D.C. 24, 278 F.2d 858 (1960). 


Applying this formula or test to work preservation 
clauses, the Courts are unanimous in holding that the mak- 
ing of and enforcement of work preservation clauses are 
legal if the object is the retention of work traditionally 
done by members of the bargaining unit. E.g., National 
Woodwork, supra; Hovston Insulation Contractors, supra. 


Most importantly, pursuant to this general interpreta- 
tion of the Act, the Courts have consistently held that a 


union’s attempt to obtain or enforce a work preservation 
clause, although its inevitable effect is to cause one employer 
to cease doing business with another and/or to refuse to 
handle the products of another, is legal.” The Court of 
Appeals for the Second Circuit has recently stated the 
rationale of this principle to be that: 


[W]here the execution of an agreement between a 
union and an employer ... not to use the products of 
another employer is motivated by the desire to preserve 
work for the employees of the employer making the 
agreement, the object of the agreement is **primary”* 
and the agreement is lawful. It is only where an agree- 
ment not to use the products of another employer is 
designated to bring pressure on that employer with 
respect to his employees that the agreement has a 


19 See, ¢.9., Retail Clerks Local 770 v. NLRB, 111 U.S. App.D.C. 246, 296 F.ld 
368 (1961); A. Duie Pyle, Ine, v. NLRB, 383 Fld 772 $rd Cir, 1967): 
NLRB v. Carpenters District Council, 398 F.2d 11 (Sth Cir., 1968); Kennedy 
vy. SMWIA Local 108, 289 F.Supp. 65 (D.C. Calif.. 1968). 
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**secondary’” purpose and is proscribed by Section 
S(e) 


Applying this rationale to the instant case, it is clear 
that the two inch and under clause of Local 636’s agree- 
ment with Page has a primary, not a secondary, object. 
The work of a pipefitter is to cut, bend and install pipe on 
job site and eighty percent of all pipe worked on by pipe- 
fitters at construction sites, whether it is industrial plants 
or other type buildings, is pipe less than two inches in 
diameter. If two inch pipe were to be fabricated off job 
site, a large portion of the traditional work of pipefitters 
would be destroyed. Motivated by a desire to preserve and 
protect the work on small pipe that pipefitters have his- 
torieally and traditionally performed for Page and other 
mechanical contractors, Local 636 has negotiated the two 
inch and under clause in its collective bargaining agree- 
ment. Further, since the early 1950’s, Local 636 has in- 
yoked and applied its two inch clause to end pocket piping 
and insisted that this piping be performed at job site by 


pipefittters. 


Thus. it is clear that, in executing an agreement with the 
two inch clause, a clause, the effect of which is to ban fan coil 


units with factory installed end pocket piping, Local 636’s 
motive was to preserve work for Page’s pipefitters at job 
site. The clause was not ‘‘designed”’ to bring pressure on 
“‘Schemenauer”’ or ‘‘ Holy Cross Hospital’? with respect to 
their employees. In fact, Local 626’s lack of concern re- 
garding Schemenauer employees is evidenced by Kelly’s 
refusing to handle prepiped fan coil units that had a union 
label: Local 636’s disinterest in the labor relations of Holy 
Cross Hospital is too obvious to belabor. Its differences 
were clearly with Page and no one else. 


In the instant case and in its other right to control cases, 
the Board has rejected the rationale established by all 
courts for the resolution of work preservation/secondary 


—— 


20 NLEB +. Local 28, SMWIA, 380 F.2d 827, 830 (2nd Cir., 1967) (em 
phasis in original). 
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boycott problems, i.e. an examination of all the circum- 
stances to determine the union’s object. By utilizing its 
‘“‘right to control’’ test, the Board never reached or con- 
sidered the object of the two inch and under clause, its 
motive or purpose. It never considered whether the clause 
or its enforcement was motivated by a desire to preserve 
work for Page’s employees or designed to bring pressure 
on Schemenauer or Holy Cross Hospital with respect to 
their employees. If the proper rationale were applied in 
the instant case, there can be little doubt that the ‘“‘two 
inch and under”? clause in Local 636’s contract was a valid 
and enforceable primary work preservation clause.” Like- 
wise, there is no indication of any secondary object to the 
enforcement of the clause in this case since the union 
sought its enforcement against the employer who was a 
party to the contract and the only employer with whom it 
had a dispute.* 

Under its right to control test, the Board ignores the 
motive or tactical object of Local 636’s work preservation 


21 E.g., National Woodwork Mfgrs. Ass'n v. NLRB, 386 T.S. 612, (1967): 
American Boiler Mfgrs. Ass'n v. NLEB, 404 F.2d 556 (Sth Cir., 1968) : NLEB 
v. Local 28, SMWIA, 380 F.2d 827 (2nd Cir, 1967): Orange Belt District 
Council v. NLRB, 117 U.S.App.D.C. 233, 328 F.2d 534 (1964): United Mine 
Workers (Dixie Mining Co.), 179 NLRB No. 80, 72 LRRM 1426 (1969). 


22 It should be noted that this case docs not involve the application of the 
construction industry proviso of Section S(¢). The proviso in Section S(¢) 
mikes Section 8(¢)’s terms inapplicable to contracts governing the contracting 
or subcontracting of work to be performed at construction sites, A union may 
strike pursuant to this proviso to obtain a union signatory clause in a contract 
covering work to be performed at job site but it may not strike over an em- 
ployer's breach of such a clause. F.9.. Orange Belt District Council v. NLEB, 
117 U.S.App.D.C, 233, 328 F.2d 534 (1964); Building and Construction Trades 
Council vy. NLRB, 117 U.S.App.D.C, 239, 328 F.2d 540 (1964); Construction 
Laborers v NLRB, 323 F.2d 422 (9th Cir., 1963). However, a work preserva: 
tion clause such as exists in this case is primary in nature and docs not 
depend upon the proviso for its legality since it is wholly without the statu- 
tory prohibition of secondary activity and, henee, a union may strike both 
to obtain such a clause and to enforce one after it is in the contract. E.g.. 
National Woodwork Manufacturers Association Vv, NLER, 386 TAS. 612 (1967); 
Houston Insulation Contractors v. NLER, 386 U.S, 664 (1967): Orange Belt 
District Council v. NLRB, supra, 
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elause with Page and considers only the question of Page’s 
power. Reasoning that Page was powerless to comply 
with the Union’s demand and that ‘ta strike against Page 
would be fru =< in terms of achieving Respondent’s ob- 
jective’, the Board concluded that Page was in ‘‘the real 
and practical sense a neutral’’. The Board then went on 
to state: 


Section $(b)(4) of the Act was intended to protect 
‘employees in the position of neutrals between con- 
tending parties’’.. Inasmuch as Page was incapable of 
complying with Respondent’s demands, an object of 
Respondent’s conduct directed at Page must inevitably 
have been to cause Page to rescind its contract and 
thus cease doing business with the Hospital, a viola- 
tion of Section 8(b) (4) (B) of the Act (App. 5) (foot- 
notes omitted). 


It is evident that the Board’s approach for determining 
he purpose of a work preservation clause is entirely dif- 
erent from that of National Woodwork and its progeny. 
he Board ignores the clause and exclusively centers its 
ttention on the power of the employer. There are very 

obvious reasons why the Board’s reasoning is erroneous. 
First, irrespective of whether Page does or does not have 
power, he is not a neutral. Page is the primary employer 
with whom Local 626 has a dispute. It is Page’s labor 
policy that is at issue and this policy is Local 636’s right- 
ful entitlement to perform for Page their historical and 
traditional work tasks of installing the two inch and under 
end pocket piping on fan coil units. Second, realistically, 
the Board’s reasoning is nothing more than the adopting 
of a test that the object of Local 626’s conduct is to be 
determined by its incidental effect on other employers. 
Seizing on Page’s lack of control, the Board has improperly 
equated object with incidental effect. Since the Supreme 
Court’s decision in International Rice Milling, supra, it 
has been clear that the incidental effects flowing from con- 
duet that has a primary object do not make the conduct and 
object secondary. 
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A. The Board Erred in Finding Page Plumbing Was a Neutral 
Employer 


The Board’s finding that Page was a neutral is based 
solely on the fact that Page could not grant the demands 
of Local 636 because the contract specifications for Holy 
Cross Hospital required prepiped units. But does the fact 
that Page could not grant the demands make this any less 
of a dispute between Page and his employees over Page’s 
labor relations? It was Page’s pipefitters who had always 
installed two inch pipe at job site; it was Page who entered 
into an agreement with Local 636 preserving this work at 
job site; and it was Page’s violation of this work preserva- 
tion clause that was at the heart of the dispute. This was 
a contractually oriented dispute between Page and his pipe- 
fitters. The conclusion of the Board that Page was a neu- 
tral and that it was not the labor relations of Page vis a 
vis his pipefitters that was the target of Local 636’s conduct 
but the labor relations of the employees of Schemenauer 
and Holy Cross Hospital is nonsense. No one could have 
been less concerned about the labor relations of Schemen- 
auer or Holy Cross Hospital and their employees than 
Local 636. 


The dispute in the instant case was a contractually 
oriented dispute between Page and Local 636 over the 
deprivation of bargaining unit work. Member Brown has 
again and again made this very same point in dissenting 
whenever the Board has used a per se application of the 
right to control. Refusing to find that the lack of control is 
determinative of whether an employer is a neutral or pri- 
mary employer, Member Brown has steadfastly insisted that 
a union has a right to protect its collective bargaining agree- 
ment by economic sanctions. He has also stated that a 
correct interpretation of the law is that the right to control 
is simply to be considered as one of the many factors to 
be examined in determining whether the union has a second- 
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ary objective.* Member Brown has quite forceably brought 

der the ‘right to control”* test, the form of an 
employer's breach of contract determines whether a union’s 
conduct is secondary or primary in nature. Member 
Brown's well reasoned opposition to the right to control 
test was best expressed when he stated: 


n my opinion, the Hickey incident pointedly illus- 
rates that unrealistic consequences attendant in deter- 
ining validity of objective under a standard whieh is 
both alien to the statutory scheme and broad enough 
to condemn conduct falling outside the ambit of 8(b) 
(4)(B) and S(c). For there can be no question that 
“-power of control’” test when applied to the in- 
stant cireumsiances conditions the primary or second- 
ary nature of Local 455°s conduct upon the form of a 
signatory employer's breach of contract. Thus, while 
concede that no statutory violation 

: “y possessed the authority and it- 

ordered the package boilers, they find a violation 

(b) (4) (B) solely because Hickey’s contract breach 

the form of accepting a business undertaking 
ich frustrated the contractually guaranteed job 

< of his employees. I see no relevant distinction. 
Sther case, the deprivation of unit work, being 
equally offensive to unit employees under their con- 
tract, would be likely to precipitate, as it in fact did, a 
contract-oriented labor dispute against Hickey. Un- 
less 8(b)(4)(B) is to be viewed as regulating con- 
tractnal disputes between an employer, I see no justi- 
feation for the majority’s preoccupation with formal 
aspects of an employer’s breach of a lawful work 
preservation provision in determining whether a labor 


Member Brown dissented in the following cases which applied to the 
right to control test: Bricklayers & Stone Masons (California Conerete Sya- 
tema), 180 NLRB No. 3, 72 LERM 1612 (1969); Local 120 United Association 
(Spohn Corp.), 168 NLRB No. 138 (1967); Local 455 United Association 
(American Boiler), 154 NLRB 255, 294 (1965); National Woodwork Mfara. 
Aan’n, 149 NLEB 646 (1964); Ohio Valley Carpenters Diatrict Council (Car- 
dinal Industries), 144 NLRB 91 (1963); Reilly-Benton Co., 149 NLRB 1975 
(1964); Local 5, United Anaociation (Arthur Venneri Co.), 127 NLRB 828 
(1962); ILA (Board of Harbor Commiasionera), 137 NURB 1178 (1962); 
Local 1066 ILA (Wiggin Terminals, Inc.), 137 NLRB 45 (1962). 
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organization may lawfully apply direct economic pres- 
sure against that employer on behalf of offended 
employees.** 


One might add to the above that utilization of the form 
of one employer’s breach of contract to determine objective 
is wholly incompatible with the Supreme Court’s National 
Woodwork test. 


Moreover, the specious reasoning underlying the Board’s 
application of the right to control test to find a primary 
employer a neutral is demonstrated by the iogical man- 
ner in which the Board applied the test in United -Associa- 
tion Local 120 (Spohn Corp.), 168 NLRB No. 38, 67 
LRRM 1034 (1967). That is a case that also involved 
pipefitters’ refusal to handle prepiped fan coil units that 
violated a two inch and under provision of a collective 
bargaining agreement. In that case, the employer advanced 
the perfectly logical argument that the basic premise upon 
which the right to control test is based is that the employer 
has entered into a contract which, by its terms, makes the 
employer’s compliance with preexisting a valid work preser- 
vation clause impossible and the employer, therefore, is a 
neutral and any union activity against him is secondary. 
Consistent with this accurate analysis of the right to con- 
trol test, the employer argued that he was a neutral in 
this dispute since, even though he had an option of putting 
end pocket piping in fan coil units on the job site, his con- 
tract with the manufacturer called for delivery of units 
with factory installed end pocket piping and, therefore, at 
the time of the labor dispute he no longer had the right to 
control over the work. The internal logic of the Board's 
test would clearly indicate that the employer's position was 
an accurate and logical application of the right to control 


24 United Association Local No. 455 (American Boiler Mfars. Ass'n), 154 
NLRB 285, 296 (1965), rev'd 366 F.2d 815 (Sth Cir. 1965), Member Brown's 
position was upheld by the Eighth Circuit when, in a reconsideration of this 
case, it rejected the Board's use of the right to control test. American 
Boiler Mfars. Ass'n Vv. NLEB, 404 F.2d 556 (Sth Cir, 1968). 
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test. Here. as in all other cases where the Board has used 
the test, the employer has had a work preservation agree- 
ment clause in his union contract long before entering into 
the contract by which he relinquished his right to control. 


Nevertheless. the Board, in a moment of welcome candor, 
rejected this argument stating: **but this loss of power 
was the result of [the employer’s] own conduct. It could 
not contract away the performance of its work and then 
cla tus of 2 neutral’. 67 LRRM at 1035. Your 

y takes no issue with this principle of 
is a succinet statement of the reasoning 
sber Brown and a number of unions, including 


an excellent example of the arbitrariness of the right to 
contro! test. The union’s protest of its failure to receive 
the work on internal cross-over piping was held to be 
secondary because the employer did not have the right to 
control pursuant to the architectural specifications, while 
the Board held the protest over end pocket piping was 
rimary even though the employer had relinquished his 
right to control when he entered into the contract with the 
acturer. It is submitted that this is a meaningless 
ction—in both cases the employer has entered into a 
voluntary contractual arrangement which resulted in his 
being unable to fulfill his previously incurred contractual 
obligation to the union. 


B. The Board Erred in Finding Primary Activity Unlawful 
Because It Produced Secondary Effects 


As stated previously, the gist of the Board’s reasoning 
is that, because of Page’s lack of power to resolve the dis- 
pute in the manner demanded by the Union, the Board con- 
cluded Page was a neutral whom Section 8(b) (4) was in- 
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tended to protect. Then, from the same premise of a lack 
of power, the Board concluded that the Union’s conduct 
directed at Page ‘‘must inevitably’? have been to cause a 
ceasing of doing business. 


What the Board has done by such reasoning is to con- 
sider the inevitable effect of Local 626’s conduct as the test 
for determining what was the object of the conduct. The 
right to control test is simply an enunciation of a principle 
that, if the inevitable effect of union conduct against one 
employer is to cause him to cease doing business with an- 
other employer, the object of the conduct is secondary. 
Such a principle is patently erroneous. In every work 
preservation case, whether an employer does or does not 
have control, an inevitable effect of the union conduct is a 
causing of a ceasing to do business. For example, in 
National Woodwork, where Frouge had freedom to buy 
or not to buy preeut doors, he had entered into a contract 
with a door manufacturer for precut doors. The inevitable 
effect of the carpenters’ refusal to handle the doors when 


they arrived at job site was to cause a ceasing of doing 
business. If the Board were correct that the inevitable 
result of union conduct is the proper test for determining 
the object of the conduct, National Woodwork was wrongly 
decided. But, as we know, it was not. 


Essentially what the Board is doing in cases involving 
right to control is this—faced with a clause that has no 
secondary object and enforcement of the clause against a 
primary employer, the Board, in order to reach its pre- 
determined result, totally ignores the object and, instead, 
basis its resolution on what effect the activity will have on 
the employer. Reduced to its basic rationale, the right to 
control test is simply a statement of the proposition that, 
if the inevitable effect of a union’s activity is to cause the 
employer to cease doing business with another, then the 
object of the union’s activity is secondary. The Board’s 
statement in this very case demonstrates the cireuity of its 
reasoning: ‘‘Inasmuch as Page was incapable of complying 


Roy 


with Respondent's demands, an object of Respondent’s con- 
@uet directed at Page must inevitably have been to cause 
Page to... stop doing business with [another]’’ (App. 5). 


‘This reliance on the ‘tinevitable effect™” or ‘inevitable 
result’’ of the union's activity is erroneous. The inevitable 
eet of union activity in no way is indicative of a union’s 
object since, even if an employer has the right to control, 
the inevitable effect of enforcing a work preservation clause 


against him is to cause nim to cease doing business with 
another. Even a casual perusal of the cases involving any 
form of work preservation disputes reveals that, in every 
single instance when a union enforces a work preservation 
clause. the ineritable effect of such enforcement is to make 
an employer cease doing business with another. 


Board's inference of a secondary object from the 
ef he union activity will produce on the employer’s 
contractual arrangement is inconsistent with the unanimous 
judicial acceptance of the rule that unions may enforce 
work preservation clauses irrespective of any incidental 
effects that might be produced of causing a person to stop 
doing business with another. The Courts have consistently 
held that protected primary activity does not lose its legal- 
ity because it produces secondary effects. E.g., Local 761, 
ICE +. NLRB (General Electric), 366 U.S. 667 (1961); 
retail Clerks Union v. NLRB. 111 U.S. App. D.C. 246, 296 
F.2a 358 (1961): Seafarers Int’?l Union v. NLRB, 105 US. 
App. D.C. 211, 265 F.2d 585 (1959) ; Sales Drivers v. NLRB, 
o7 U.S. App. D.C. 172, 229 F.2d 514 (1955). As this Court 
has stated in the past: ‘Activity and agreements which 
directly protect fairly claimable jobs are primary under 
the Act. Incidental secondary effects of such activity and 
agreements do not render them illegal.” 


Likewise, the severity with which a primary dispute 
affects a nentral is irrelevant under the law, as the Court 

23 Meat and Highway Drivers +. NLEB, 118 U.S.App.D.©. 287, 291, 335 F.2d 
709, 712 (1964). 
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of Appeals for the Third Circuit recently stated: ‘‘If 
protest activity by a union against an employer is based 
solely on ‘proper’ grounds, the secondary boycott provi- 
sions are inapplicable regardless of the severity of the im- 
pact on neutral employers.’’ ” 


Therefore, when this reasoning is applied to the instant 
case, it is obvious that Local 636°s real and only dispute is 
with its contractor, Page Plumbing, and the fact that the 
union’s enforcement of its collective bargaining agreement 
has serious consequences for Holy Cross Hospital and/or 
the Schemenauer Company in no way detracts from its 
legality. 


Il. THE RIGHT TO CONTROL TEST PROSCRIBES ACTIVITY 
WHICH HAS AS ITS OBJECT THE ENFORCEMENT OF A 
VALID PRIMARY TERM OF THE COLLECTIVE BARGAIN- 
ING AGREEMENT 


Not only is the use of the right of control test at variance 
with the proper methodology to be used in secondary boy- 


cott cases, but the result of its use in the present case is 
to make illegal activity which had only a primary objective. 


The two inch and under clause in Local 636's collective 
bargaining agreement is a primary and, hence, valid work 
preservation clause. It is one of the primary conditions of 
employment, similar to the terms covering wages and hours, 
that both of the parties bargained over, gave a quid pro 
quo for and, finally, contractually obligated themselves to. 
The object and the only object of the activity engaged in 
by the pipefitters of Local 636 was to preserve for them- 
selves work that they had traditionally and historically 
performed: the effects that their refusal to work has on 
Page Plumbing are irrelevant. In short, the object of the 
union’s activity was to preserve traditional work and the 


26 NLRB vy. Local 164 IBEW, 388 F.2d 105, 107 (3rd Cir, 1968). Sev also 
the statement of the Court in Landowne Co. v. Paper Ror Makers Union, 278 
F.Supp. 339, 341 (E.D.N.Y., 1967): “*Union acts against an employer in a 
primary dispute are not transformed into activities with an unlawful second- 
ary objective, however severe the impact on the neutral employer. ** 
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activity engaged in by the union was the only method they 
had available to accomplish their object—a refusal to 
work in violation of a term of the collective bargaining 
agreement guaranteeing them such work. The clause which 
the pipefitters refused to work in violation of is of a type 
the Supreme Court has stated is legal, primary and en- 
forceable by economic sanctions. 


The right to control test completely ignores these all- 
important facts and, instead, concerns itself with what 
effects this activity would have on Page Plumbing. These 
effects, however, are incidental to the union’s object and 
are, therefore. completely irrelevant. The employees of 
Page Plumbing are totally disinterested in how Page 
Plumbing eventually decides to preserve for the employees 
their traditional work and to rectify its breach of the union 
contract: and, certainly, whatever solution Page might 
settle upon in no way affects the legality of the Union’s 
object. 


The Board’s preoccupation with the incidental effects of 
union activity leads to the intolerable result of proscribing 
activity directed against the only employer with whom the 
union has a dispute. In effect, the test allows an employer, 
by the simple process of entering into a contract, to delete 
from the work traditionally and historically performed by 
his employees and, in the process, to breach his collective 
bargaining agreement with absolute impunity and thereby 
unilaterally change the wages, hours and working condi- 
tions of his employees. 


The Board and all of the Courts have no problem in hold- 
ing that a standard work preservation clause is primary and 
is perfectly legal under the Act. See, ¢.g.. Houston Insula- 
tion Contractors Ass’n. Vv. NLRB, 386 U.S. 664 (1967); 
NLRB v. Local 28, SMWIA, 380 F.2d 827 (2nd Cir., 1967). 
Such a clause is simply the contractual expression of the 
pre-existing right of a collective bargaining representative 
to protect the integrity of traditional unit work. Likewise, 
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it is clear, under prevailing Board law, that so long as 
the employer has not contracted away his right to control, 
the union may protect traditional unit work by enforcing 
the clause in the contract in the same manner and by the 
same means that the union polices any other primary term 
of its collective bargaining agreement. If the union, how- 
ever, protests the loss of work traditionally and historically 
performed by its members which the employer has caused 
by accepting a contract which directly results in his in- 
ability to fulfill his obligations under the collective bargain- 
ing agreement the non-sequitor arises: The Board holds 
that the union can no longer insist upon preservation of 
traditional unit work and compliance with the work preser- 
vation clause of its collective bargaining agreement. In 
short, the Board holds that an employer may, with com- 
plete impunity, unilaterally alter the wages, hours and work- 
ing conditions of his employees. Such a result is so pat- 
ently at variance with the meaning and wording of the 
statute that it almost defies imagination that the Board can 
so tenaciously assert, in the face of judicial rejection, the 
validity of the test. 


The awesome power that the Board’s reasoning places in 
the hands of the employer and a third party results in the 
deterioration of the collective bargaining agreement to a 
meaningless document. For instance, if an employer who 
has a collective bargaining agreement requiring that he 
pay his employees $4.00 per hour, were to aceept a building 
contract which had as one of its terms that no man work- 
ing on the project could be paid over $3.00 per hour, and 
if the men struck or refused to work because of the altera- 
tion of the pay scale, the employer could file Section 8(b) 
(4)(B) charges and prevail before the Board because he 
did not have the right to control over the wage scale. The 
consistent application of the test would require the Board 
to determine that since the employer did not have the right 
to control over the pay scale because of the maximum 
wage clause in his contract with the owner, the actual ob- 
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jeet of the strike was to force the employer to cease doing 
business with the owner or, at least, to alter the method of 
doing business by deleting the maximum pay clause. The 
same reasoning would apply if an employer’s contract 
uired all construction work to begin at 
aining agree- 
Again, 


of a primary 

because the employer has, by his contract 

failed to obtain the contractual right to control over the 
hours of work. There is absolutely no distinction between 
these examples and the present case—where the union may 
not refuse to participate in a breach of a primary clause 
of its collective bargaining agreement because the em- 
ployer has unilate rally, voluntarily and without approval 
pt the union. entered into a contract which purports to ex- 
clude from the providence of the employer the right to 
control over a primary term of the contract. 


carried to its logical and necessary conclusion, 

+ of the use of such a test is the relegation of 
collective bargaining agreements to the status of unen- 
forceable unilateral contracts, binding upon the union when 
desired by the employer, and binding upon the employer 
if and only if he deems it advantageous not to circumvent 
its terms by his own contractual arangements.” 


It is unfortunate, and somewhat unbelievable, for the 
Board to reach results such as it did in this case under the 
guise of enforcing a statute which, the Supreme Court has 
stated, was designed to proscribe only conduct and agree- 
ments ‘‘tactically calculated to satisfy union objectives else- 
where ... fand not] addressed to labor relations of the 
contracting employer vis a vis his own employees”’. Na- 
tional Woodwork Mfgrs. Ass’n. v. NLRB, 386 U.S. 644-45 


Zt See Note, Secondary Boycotta and Work Preservation, 77 Yale L. J. 1401, 
1415-17 (1968). 
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(1967). It is impossible to ascertain how the result in 
this case can be defended when measured against this 
standard. Local 636’s work stoppage was a direct result 
of its dispute with its employer—Page Plumbing. Its dis- 
pute involved a primary condition of employment—the 
preservation of work traditionally performed by men em- 
ployed by this contractor—Page Plumbing. The actions 
of Page Plumbing precipitating this labor dispute was 
caused by this employer’s breach of its collective bargain- 
ing agreement with this union. This dispute did not have 
the object of either directly or indirectly affecting the labor 
relations of any other employer. Applying the test enun- 
ciated in National Woodwork. it is clear that the object 
of the work stoppage was not to benefit employees of Page 
Plumbing other than the pipefitters or to benefit the em- 
ployees of any other employer. In short, this dispute in- 
volved only one wnion—Local 636; one employer—Page 
Plumbing; and one issue—the preservation of job site work 
historically and traditionally performed by the pipefitters 
of Local 636. 


IV. THE RIGHT TO CONTROL RESULTS IN THE IMPERMISSI- 
BLE INTERFERENCE WITH THE ENFORCEMENT OF COL- 
LECTIVE BARGAINING AGREEMENTS 


Not only does this right to control test relegate collec- 
tive bargaining agreements to the status of unenforceable 
unilateral contracts, but it also results in the impermissible 
interference with the enforcement of such agreements. The 
most favorable interpretation that can be given to the 
Board’s test is that it holds that a strike or other economic 
sanctions against an employer who breaches a work pres- 
ervation agreement, but who does not have the right to 
control is impermissible because the employer who is being 
struck does not have the ability to comply with union de- 
mands. In short, the Board is attempting to regulate what 
types of economic pressure a union may apply to the em- 


28 386 U.S. at 645, 
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ployer with which it has a dispute concerning the breach 
of a primary term of a collective bargaining agreement. 


Viewed in this light, it is apparent that the 3oard is 
exceeding the authority granted to it by the National 
Labor Relations Act. It is quite clear that the Board does 
not bave the authority to assess the appropriateness of the 
use of economic sanctions by one party against the other. 
See. e.g.. American Ship Building Co.. v. NLRB, 380 US. 
300 (1965): NLRB v. Insurance Agents Int’l. Union, 361 
US. 477 (1960). In this regard, the Supreme Court has 
stated that the Act does ‘tnot give the Board a general 
authority to assess the relative economic power of the 
adversaries in the bargaining process and to deny weapons 
to one party or the other because of its assessment of 
that party's bargaining power.”” American Ship Building 
Co. v. NLRB, supra. at p. 317. 


It is not disputed that part of the subject matter of the 
collective bargaining process, and a subject over which the 
parties may engage in economic warfare, is the preserva- 
tion of unit work. E.g. Fiberboard Paper Products Co. v. 
NLRB. 379 US. 203 (1964): Local 24, IBT v. Oliver, 362 
U.S. 605 (1960): Order of Railroad Telegraphers v. Chi. & 
No. West. R. Co.. 362 U.S. 330 (1960). Once an agree- 
ment is reached on this issue and embodied in a collective 
bargaining agreement, it is inconsistent for the Board 
then to determine that the union’s enforcement of such a 
provision is illegal when the employer has deliberately 
breached his contract by undertaking the performance of 
another contract which supposedly renders him unable to 
live up to the terms of his collective bargaining agreement. 
It is the employer, not the union, that has entered into 
conflicting contractual arrangements and if anyone is to 
suffer it should not be the union that has bargained and 
has given its quid pro quo in return for a contractual 
guarantee of traditional work. 


The employer may be caught in a dilemma, but it is a 
dilemma of his own creation. He may find it hard to meet 
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the union demands; his compliance with the union contract 
may involve him in damage suits with the owners and 
general contractors, but he, and in most cases the owners 
and the general contractors knew of the union contract 
before engaging on the project, and he should hardly be 
heard to come before the Board and the Courts begging 
to be extricated from his self-created problem. 


CONCLUSION 


For the foregoing reasons, it is respectfully requested 
that the Board’s 8(b) (4) (B) Decision and Order be set 
aside and enforcement of the Order denied. 


Respectfully submitted, 


Martin F. O’DoxoGHUE 
Patrick C. O’DoxoGHUE 
1912 Sunderland Place, N.W. 
Washington, D.C. 20036 
Counsel for Petitioner. 
Local Union 636. United 
Association. 


December 26, 1969 
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APPENDIX 


Section $(b) (4) (A) and (B) and Section S(e) of the Na- 
tional Labor Relations -\ct, 61 Stat. 140 (1947), as amended, 
T3 Stat. 525 (1959), 29 TSC. $158(b)(4)(A) & (B) and 
S(e), read as follows: 


Section §(b). It shall be an unfair labor practice for a 
labor organization or its agents— 


* * * * * 


(4) (i) to engage in, or to induce or encourage any 
individual employed by any person engaged in com- 
merce or in an industry affecting commerce to engage 
in. a strike or a refusal in the course of his employ- 
ment to use, manufacture, process, transport, or other- 
wise handle or work on any goods, articles, materials, 
or commodities or to perform any services; or (ii) to 
threaten, coerce, or restrain any person engaged in 
commerce or in an industry affecting commerce, where 
in either case an object thereof is— 


(A) forcing or requiring any employer or self-em- 
ployed person to join any labor or employer organi- 
zation or to enter into any agreement which is pro- 
hibited by subsection (e) of this section; 


(B) forcing or requiring any person to cease using, 
selling, handling, transporting, or otherwise dealing in 
the products of any other producer, processor, or 
manufacturer, or to cease doing business with any 
other person, or forcing or requiring any other em- 
ployer to recognize or bargain with a labor or- 
ganization as the representative of his employees 
unless such labor organization has been certified as 
the representative of such employees under the pro- 
visions of section 159 of this title: Provided, That 
nothing contained in this clause (B) shall be construed 
to make unlawful, where not otherwise unlawful, any 
primary strike or primary picketing; 


Section 8(e) It shall be an unfair labor practice 
for any labor organization and any employer to enter 
into any contract or agreement, express or implied, 
whereby such employer ceases or refrains or agrees 
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to cease or refrain from handling, using, selling, trans- 
porting or otherwise dealing in any of the products 
of any other employer, or to cease doing business 
with any other person, and any contract or agreement 
entered into heretofore or hereafter containing such 
an agreement shall be to such extent unenforcible and 
void: Provided, That nothing in this subsection shall 
apply to an agreement between a labor organization 
and an employer in the construction industry relating 
to the contracting or subcontracting of work to be 
done at the site of the construction, alteration, paint- 
ing, or repair of a building, structure, or other work: 
Provided further, That for the purposes of this sub- 
section and subsection (b)(4)(B) of this section the 
terms ‘‘any employer’’, ‘‘any person engaged in com- 
merce or an industry affecting commerce”’, and ‘‘any 
person’’ when used in relation to the terms ‘‘any other 
producer, processor, or manufacturers’’, ‘‘any other 
employer’, or ‘‘any other person” shall not include 
persons in the relation of jobber, manufacturer, con- 
tractor, or subcontractor working on the goods or 
premises of the jobber or manufacturer or performing 
parts of an integrated process of production in the 


apparel and clothing industry: Provided further, That 
nothing in this subchapter shall prohibit the enforce- 
ment of any agreement which is within the foregoing 
exception. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,342 


LOcAL 636, UNITED ASSOCIATION OF JOURNEYMEN AND 

APPRENTICES OF THE PLUMBING AND PIPEFITTING INDUS- 

TRY OF THE UNITED STATES AND CANADA, AFL-CIO, 
Petitioner 


Vv. 


NATIONAL LABOR RELATIONS BOARD. 
Respondent 


On Petition To Review and Cross-Application for Enforcement of a 
Decision and Order of the National Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF ISSUE PRESENTED 


Whether substantial evidence on the whole record supports the 


Board’s finding that the Union engaged in an unlawful secondary boycott 
within the meaning of Section 8(b)(4)(i) and (ii)(B) of the Act by induc- 
ing employees of Page Plumbing to refuse to handle factory preassembled 
fan coil units which Page was required to install under a construction 


contract with Holy Cross Hospital. 


COUNTERSTATEMENT OF THE CASE 
This case is before the Court on the petition of Local 636, et al. 


(hereinafter referred to as the “Union™), to review and set aside an order 
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of the National Labor Relations Board issued on June 30, 1969, pursuant 
to Section 10(c) of the National Labor Relations Act, as amended (61 
Stat. 136. 73 Stat. 319, 29 U.S.C.. See. 151. et seq.), and upon the cross- 
application of the Board to enforce its order. The Board’s Decision and 
Order are reported at 177 NLRB No. 14 (A. 2).! This Court has jurisdic- 


tion of the proceedings under Section 10(f) of the Act. 


1. THE BOARD'S FINDINGS OF FACT 
Briefly. the Board found that the Union violated Section 8(b)(4)(i) 
and (ii)(B) of the Act by inducing employees of Page Plumbing to refuse 
to install factory-preassembled fan coil units which Page was required to 
install under 2 construction contract with Holy Cross Hospital. The 
underlying facts are as follows: 
A. Background: hospital specifications require factory pre-piped 
fan coil units for room temperature control 
In 1964. architect LaVern J. Nelson was engaged by Holy Cross 
Hospital to design an addition to its existing building. With the agreement 
of the hospital, Nelson retained James P. Noble, a mechanical engineer, to 
assist him in preparing the mechanical plans and specifications for the 


project and to supervise their execution (A. 3, 15). 


Shortly thereafter, Nelson conferred with Noble about the develop- 
ment of the mechanical concept for the hospital addition and both agreed 
that room heating and cooling should be provided by factory piped coil 


units (A. 3, 15; 37-38, 55). Noble then consulted with several manufac- 


turers regarding their ability to build factory prepiped coil units. Next, 


: 1 References to portions of the testimony and exhibits printed as an appendix to 
the parties’ briefs are designated “A.” References preceding a semicolon are to the 
Board’s findings; those following are to supporting evidence. 


3 


he drew up specifications which included a list of approved manufacturers 
able to prepipe these units (A. 3-4 n.4; 38, 47-50, 54). The specifica- 
tions provide as follows: 


Contractor shall furnish and install, where shown on the 
plans, fan-coil room units manufactured and equipped as 
follows. 


*x**e ek * 


Unit manufacturer shall install automatic pneumatic tem- 
perature control valves furnished by Control Contractor 
and shall provide all associated piping, including a non- 
rated stop valve (optional—rated gas valve) on supply and 
retum.... 


x*xe kk * 


Approved products shall be Schemenauer, American Air 
Filter, Carrier, or approved equal (A. 3, 15-16; 124-126). 


The mechanical specifications further provide that the architect shall 


supervise all work, and that he “‘shall interpret the Specifications . . . and 


shall decide all other questions in connection with the work” (A. 4, 16: 


121-122). 


Upon the completion of the mechanical plans and specifications in 
early 1966, project bids were invited from mechanical contractors (A. 4, 
16; 36-37, 49). During the bidding period, which closed in May 1966, 
Noble conferred with several mechanical contractors, including Page 
Plumbing; he discussed the entire job with them and answered their 
questions concerning his interpretation of the plans. Noble advised the 
contractors, when the subject arose, that “the specifications called for pre- 
piped [fan coil] units” (A. 3-4 n.4, 16-17; 36-37, 48-49, 56-59). : 

The work was subsequently awarded to Page Plumbing, and a 


contract was entered into between Page Plumbing and Holy Cross Hos- 


pital, on June 8, 1966, providing in pertinent part, that Page Plumbing 
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“shall furnish all labor and materials and perform all work for Mechanical 
Trades for: Additions to Holy Cross Hospital . . . in strict accordance 
with the specifications” (A. 4. 17-18: App. infra, pp. 20-21).7 Following 
the contract’s execution, Page Plumbing ordered factory piped fan coil 
room units from Schemenauer, one of the approved manufacturers listed 
in the specifications (A. 18: 126). 
B. The basis of the dispute: the Hospital’s specifica- 
tions and the Page-Union agreement 

During the winter and spring of 1967, Edward Page, president of 
Page Plumbing, and William Kelly, business manager for the Union, dis- 
cussed the work which Page Plumbing was to perform at the Holy Cross 
Hospital addition. The principal topic of their conversation was the Hos- 
pital architect’s specifications for the fan coil room units (A. 4, 18; 34- 
35, 58, 95-96). Kelly told Page “every time {he] saw him” that “when 
these [factory piped] units came on the job * * * (the Union] wouldn’t 
unload them” (A. 4, 18; 95-96). In his discussions with Page, Kelly 
insisted that Union members were entitled to fabricate and install piping 


under two inches in diameter on the fan coil units, and he pointed to the 


collective bargaining contract between the Union and the Mechanical Con- 


tractors Association of Detroit, Inc., of which Page was a member.? 


2General Counsel’s Exhibits 6 and 7, inadvertently omitted from the printed 
appendix, are reprinted in part, infra, pp- 20-21. 


3The fan coil room units in question contain a combination of pipe known as 
end pocket piping. The automatic pneumatic temperature control valves mentioned in 
the specifications are attached to, and held in place by, pipes within this end pocket. 
This is the piping claimed by Kelly for Union members (A. 3-4 n.4; 52, 60-61, 65, 
97). 
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Since 1958, the Association has negotiated collective- bargaining 
contracts with the Union, binding upon Page Plumbing and the Associa- 


tion’s other members, which contain provisions requiring pipe of a certain 


diameter to be cut, threaded, and installed by pipefitters at construction: 
sites (A. 4, 13-14: 34-35, 58). Article XI of the current agreement 


between the Association and Union states that “all pipe two inches (2”) 
and under and all hanger rods are to be cut, threaded. and installed by 


employees on the job” (A. 4, 13-14; §1-52, 107-108). 
C. The Union pressures Page Plumbing to attempt to persuade 
Holy Cross Hospital to change its specifications 

Page asked Kelly at a hotel meeting in May. 1967. how his company 

could avoid trouble (A. 4-5, 18: 57- 58). Kelly told Page that the Union 
as “standing on the two inch and under clause in [its] contract [with 

the Association].” and that this “contract had been in existence many 
years longer than this architect's specifications and [he was] sure [Page] 
could get it changed if we put enough pressure on™ (A. 4-5, 18: 94-95). 

On May 5, 1967, Page Plumbing in a letter to Nelson. the Hospital's 
architect, proposed that the piping of the fan coil room units provided for 
in the specifications be fabricated on the construction site (A, 4-5, 18: 37. 
55-56, 58, 127). After consultation with his mechanical engineer, Noble. 
concerning the proposal made by Page Plumbing, Nelson rejected it and 
authorized Noble to inform Page Plumbing of his decision. This Noble 
did by letter dated September 22, 1967, in which it was stated that * 
is the decision of the Architect and my decision as the mechanical engi- 
neer, that the specifications shall stand and the .. . unit . - shall be 
shipped to the job preassembled. . . .” (A. 5 5, 18-19; 55-56, 128-133). 


Shortly thereafter, the Union's business agent, Warren Carden, successfully 
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ordered Page employees working at the Holy Cross Hospital site not to 


handle the factor preassembled fan coil units (A. 5: 34-35). 


ll. THE BOARD'S CONCLUSION AND ORDER 
The Board concluded that the Union's strike against Page Plumbing 


was in violation of Section 8(b)(4)(i) and (ii)(B) of the Act. In so 


holding ‘the Board found that Holy Cross Hospital was the real target of 


the strike. and that Page Plumbing was a neutral or secondary employer 
(A. 5-8). The Board’s order requires the Union to cease and desist from 


the conduct found unlawful and to post the usual notices (A. 29-31). 


ARGUMENT 


SUBSTANTIAL EVIDENCE ON THE WHOLE RECORD SUPPORTS 
THE BOARD'S FINDING THAT THE UNION’S CONDUCT WAS 
FOR A SECONDARY OBJECTIVE AND, THEREFORE, VIOLATED 
SECTION 8(b)(4)(i) AND (ii)(B) OF THE ACT 


A. Introduction 
Section 8(b)(4)(i) and (ii)(B) makes it an unfair labor practice 


union: 

( i) to engage in, or to induce any individual employed by 
any person . . . to engage in a strike or a refusal in the 
course of his employment to use, . - - process, .. . OF 
otherwise handle or work on any goods, .. . or to 


perform any services; OF 

to threaten, coerce, OF restrain any person engaged in 
commerce or in an industry affecting commerce, where 
in either case an object thereof is: 


(B) forcing or requiring any person to cease using, 
selling, handling, transporting, or otherwise dealing 
in the products of any other producer, processor, 
or manufacturer, or to cease doing business with 
any other person, .. - Provided, that nothing con- 
tained in this clause (B) shall be construed to make 
unlawful, where not otherwise lawful, any primary 
strike or primary picketing. 
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In deciding whether union conduct violates Section 8(b)(4)(B), the 


statute is not to be read literally. If it were, it would ban all primary 
activity, since a possible effect of every work stoppage is to force the 
immediately affected employer “to cease handling the products of... or 
doing business with” other employers. Local 761, Electrical Workers 
(General Electric) vy. N.L.R.B., 366 U.S. 667, 672 (1961). Instead, the 
proper test of legality under Section 8(b)(4)(B) is whether the union is 
seeking to disrupt an employer’s business to force him to resolve favorably 
a real dispute concerning the terms and conditions of employment of his 
employees, or whether the disruption is sought either as a means of pres- 
suring another employer who is the true offender or as a means of other- 
wise achieving some union goal elsewhere. In the former case, the union's 
activity is “primary” and outside the reach of the statute: in the latter, it 
is “secondary” and proscribed. National Woodwork Manufacturers Assoct 
ation v. N.L.R.B., 386 U.S. 612, 635. 644-645 (1967): Houston Insula- 
tion Contractors Assn. vy. N.L.R.B.. 386 U.S. 664. 668-669 (1967): United 
Steelworkers of America v. N.L.R.B. (Carrier Corp.), 376 U.S. 492 (1964). 
As stated by this Court: “The Supreme Court. and this court, have made 
clear that the key factor is the objective of the union activity . . . [and] 
‘the distinction between legitimate “‘primary activity” and banned “second- 
ary activity” does not present a glaringly bright line” JBEW. Local 480, 
AFL-CIO y. N.L.R.B.. —_— U.S. App. D.C. —__. 413 F.2d 1085, 1089 
(1969). Applying these principles, the Board correctly concluded that the 
Union's work stoppage against Page Plumbing was secondary, and renee 


violated Section 8(b)(4)(B). 


In inducing Page’s employees not to install factory-preassembled fan 


coil units, the Union relied on its agreement with the Association, which 
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was applicable to Page and which provided that certain piping, such as 
that contained in the units, would be fabricated and installed on the job.* 


Under the construction contract with Holy Cross Hospital, however. Page 


from the outset was bound to install the prepiped units, and, when threat- 


ened with economic pressure by the Union, Page attempted without 
success to persuade the Hospital's architect to change the specifications. 
The Union concedes that Page was required to install such units (Br. 4). 
Stated otherwise. the Hospital's specification that its contractor was 
required to install prefabricated units was an effective assignment to the 
manufacturer of work which the Union was now demanding. Accordingly. 
as the Union has implicitly conceded, Page at no time had the right to 
control the choice of units for the project and was powerless to grant the 
Union's demand that his employees fabricate the piping. Page, as a practi- 
cal matter. could respond to the Union’s pressure only by severing his con- 
struction contract with the Hospital—an eventuality foreseen by Union 
President Kelly when he told Page that he was “sure [Page] could get [the 
Hospital's specifications} changed if we put enough pressure on” (A. 4-5. 
18: 94-95). 

In the above circumstances, the Board was warranted in concluding 
that in inducing the employees not to install the prefabricated units the 
Union’s real target was not Page, but Holy Cross Hospital, i.e., the Union 
was seeking to put pressure on the Hospital to desist from specifying pre- 


fabricated units so that Page, its contractor, would be free not to purchase 


ment whereby employees in the uni 

porating work which they traditionally performed, and was not a “hot cargo” agrec- 
ment proscribed by Section 8(e) of the Act. See, National Woodwork Manufacturers 
Assn. v. N.L.R.B., supra, 386 U.S. at 644-645. 
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such units from the manufacturer. As stated by the Board (A. 5): “In the 


real and practical sense Page was a neutral . . . caught between the con- 
flicting demands of the {Union] and the Hospital, and was without power 


to resolve the conflict in the manner desired by the Union.” The Board 


therefore properly held that the work stoppage called against Page was 


secondary, and violated Section 8(b)(4)(B) of the Act. 


The Board thus analyzed the underlying dispute and the actions 
taken by the parties in a manner designed to determine the “real target” 


of the Union’s activities; it asked (A. 3): 


. whether the dispute is between the union and the 
person against whom the union’s action is directed or 
between the union and another person .. . [an] issue... 
resolved by a consideration of two questions: (1) What was 
the union seeking? (2) Was the person against whom the 
union directed its action in a position to do anything 
about it? 


As the answers to these questions demonstrate that what the Union was 
seeking was beyond the control of the employer subject to its coercive 
pressures, the Board reasonably concluded that the absence of the power 
to meet the Union’s demands was potent evidence that this employer was 
not the Union’s ultimate target, but a mere conduit for pressure eral 
aimed at the employer with the power to give the Union what it wanted. 
This method of analysis has received the explicit approval of this and 
other courts. As expressed by Judge Prettyman in Carpenters District 
Council vy. N.L.R.B. (Ohio Valley Carpenters), 339 F.2d 142, 145 (C.A. 6, 
1964), affirming 144 NLRB 91, 93 (1963): “The Courts to which this 
problem has come have agreed with the [Board's] holdings. We think this 
is rational and proper reasoning. . . . It is reasonable to hold that the 


object of the union was not an impossible act . . .” In accord: Local 636, 
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Plumbers v. N.L.R.B., 108 U.S. App. D.C. 24, 278 F.2d 858 (1960). 
affirming 23 NLRB 225 (1959): Local 5. Plumbers vy. N.L.R.B. (Venneri 
Company). 116 U.S. App. D.C. 100, 321 F.2d 366 (1963), affirming 137 

NLRB 826 (1962). cert. denied, 375 U.S. 921: N.L.R.B. v. Enterprise 
Assn. of Stream. Hot Water, etc.. 285 F.2d 642 (C.A. 2. 1960). affirming 

124 NLRB $21 (1959): N.L.R.B. v. Local 1291. LL.A.. 332 F.2d 559 
(C.A. 3. 1964). affirming. per curiam. 142 NLRB 257 (1963): N.L.R.B. 


» International Longshoremen’s Assn.. 331 F.2d 712 (C.A. 3. 1964). 


affirming 137 NLRB 1178 (1962): National Woodwork Manufacturers 


issn. ry. NLL.R.B.. 354 F.2d 594 (C.A. 7, 1965), affirming in pertinent 
part. 149 NLRB 646 (1964), reversed on other grounds, 386 U.S. 612 

(1967). See also. N.L.R.B. v. Local 614, I.B.E. W., 388 F.2d 105 (C.A. 3. 
1968): American Boiler Manufacturers Assn. Vv. N.L.R.B.. 404 F.2d 556 
(C.A. 8. 1968): Beacon Castle Square Building Corp. v. N.L.R.B.. 406 
F.2d 188 (C.A. 1. 1969).5 


In a theme maintained throughout its brief, the Union asserts that 
the Board’s approach here, and in the cited cases, misconceives the reality 
of the parties’ relationships and actions. According to the Union, the true 
reality, and the correct application of the Act to it, consists of the follow- 
ing: the Union had no dispute with Holy Cross Hospital concerning that 
employer's employees; rather, the primary dispute was solely with Page 
over his purchase of prefabricated units and consequent breach of a collec- 


tive bargaining agreement binding on him; therefore, economic pressure 


Stn the latter three cases, the courts approved the use of this “right of control” 
analysis, but expressed reservations whether the question of control should be decisive 
in all cases. See, discussion infra, pp. 15-18. 
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against Page was primary activity which had only incidental, and therefore 


permissible, secondary effects.® 


Initially, the effort to obtain Page’s boycott of the Hospital to force 
the latter to lift Page’s obligation to use prefabricated materials may not 
be defended on the ground that no dispute concerning the Hospital's em 
ployees was involved. If the “boycott [was] tactically calculated to satisfy 


union objectives elsewhere,” it is secondary. and “[t]here need not be an 


actual dispute with the boycotted emplover . . . for the activity to fall 


within this category... National Woodwork Manufacturers Assn. ¥. 


N.L.R.B.. supra, 386 U.S. at 644-645.7 


The Union’s contract argument requires an assumption that the 
Union’s complaint of a contract breach by Page establishes that he was the 
sole target of the Union's pressures. and necessarily makes the Union’s 
actions primary. irrespective of Page's lack of control over selection of the 
materials. This. we submit, is an attempt to recast the Union's conduct 
in a mold more favorable to its position, by a line of reasoning which has 
been uniformly rejected. It has been characterized by this Court “as, a 


fine example of the non sequitur™. Local 5, United Assn. of Journeymen. 


°We note that this Court has often rejected the claim. repeatedly made by the 
Union here, “that the Board or the Examiner simply relied on the evidence of second- 
ary effect and concluded that the union had an impermissible object.” /BEW. Local 
480 v. N.L.R.B., supra, ___ U.S. App. D.C. at ___. 413 F.2d at 1091. 


7We respectfully submit that the contrary view suggested by the Second Circuit 
in N.L.R.B. v. Local Union No, 28, Sheet Metal Workers’ Intl. Assn., 380 F.2d 827, 
830 (C.A. 2, 1967), petition for rehearing denied. July, 1967, and quoted by ithe 
Union (Br. 25-26), is erroneous and should not be followed by this Court. 
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efe.. supra. 116 U.S. App. D.C. at 103, 321 F.2d at 369. The Court has 


thus agreed that. in factual circumstances like those present here, the 

application of secondary pressures is not converted into primary activity 
simply because the union demand has support in the collective bargaining 

agreement with the struck employer. In Local 636, Plumbers v. N.L.R.B.. 
oe 108 U.S. App. D.C. 24. 278 F.2d 858, Edison awarded a construc 

tion contract to United, but retained sole control over the purchase of 

materials. When Edison purchased prefabricated pipe from Westinghouse, 

the union caused United's employees to refuse to install the pipe. The 

union contended that its dispute with United was primary on the ground 

that. under the collective-bargaining agreement between United and the 
union. United’s employees were entitled to the fabrication work. This 
Court held (108 U.S. App. D.C. at 30, 278 F.2d at 864): 


United . . . did not become the primary employer merely 
because allowing prefabricated pipe on the job was a viola- 
tion of the terms of the agreement between it and the 
union. The question is whether the [union’s actions] are 
aimed really at the union’s difference with another em- 
ployer. The Board was amply justified in concluding that 
the real targets of the controversy were Edison and West- 
inghouse and that United . . . was, as the employer in the 
typical secondary boycott situation, powerless to end the 
dispute except by breaking off business relations with Edi- 
son. (Emphasis added.) 


The Second Circuit in N.L.R.B. v. Enterprise Assn., supra, 285 F.2d at 
645, held that a similar contract argument “.. . is predicated upon a 
faulty and incomplete view of controlling facts,” where, as in the instant 
case, the selection of prefabricated materials is ‘wholly within the control 
of {the project owner] and hence not within [the struck employer’s] 
contract with the union.” And on analogous facts in Local 5, Plumbers 


v. NL.R.B., 116 U.S. App. D.C. at 103, 321 F.2d at 369, this Court 
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agreed that a union-induced work stoppage of a subcontractor’s employ- 
ees, who were making a contract claim to certain work, was secondary, 


” 


where the “subcontractor was powerless to settle the dispute. It is well 
settled, in other words, that ‘a legal {contract] designed to preserve to 
[union] members . . . work normally theirs does not immunize iliegal 
action employed for its enforcement.” Ohio Valley Carpenters District 
Council v. N.L.R.B.. supra, 339 F.2d at 145. NLRB. v. Capeniers 
District Council of New Orleans, etc.. 407 F.2d 804. 806-807 (C. Als 5 
1969). Accord: N.L.R.B. v. IBEW. Local Union No. 683, AFL-CIO. 359 


F.2d 385 (C.A. 6, 1966). 


The accompanying theme in the Union’s defense is the assertion that 


the Board’s reliance on “right to control” in these contexts is contrary to 
the Supreme Court’s decision in National Woodwork, supra. Initially, as 
the Board noted. the Union finds in that decision resolution of an issue 
the Supreme Court “expressly stated it was not determining” (A. apy 
Thus. in National Woodwork, 149 NLRB 646 (1964). the union induced 
employees of four contractors to refuse to install pre-cut doors, relying on 
contractual provisions which provided that the employees would not be 
required to handle such prefabricated materials. As to one contractor. 
Frouge, the Board found that he was not required by any arrangement 
with the project owner to use pre-cut doors and was in a poston to 
accede to the union’s demands without severing, or otherwise affecting, 
contractual relations with any other person. The Board, therefore. con- 
cluded that in all the circumstances the union’s actions were primary (149 
NLRB at 655-658, 659 n.21), and this holding was considered and 
affirmed by the Supreme Court. The Board made a companion finding, 


however, that the other three contractors, unlike Frouge, were obligated, 
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by their contracts with the project owners, to install pre-cut doors, 
accordingly. the three contractors were powerless to grant the union’s 
demand and. in all the circumstances, the work stoppage was calculated to 
bring pressure on the project owners. Applying principles followed herein, 
the Board found that the work stoppage had a secondary objective and 
nence was violative of Section $(b)(4)(B). (149 NLRB at 658-659). The 
Seventh Circuit’s affirmance of this holding (354 F.2d 595, 597-599) was 
not appealed by the union. and the Supreme Court expressly stated that 
the Board's “right-to-control doctrine” was not before it (386 U.S. 616- 


617 n.3). 


We submit. moreover. that the Supreme Court’s decision in National 
Woodwork affirming the Board’s finding of primary activity as regards 
Frouge’s operations, rather than indicating a different result here, supports 
the Board’s finding of secondary objective. For here it was Holy Cross 
Hospital. and not Page, which was in the position held by Frouge. The 
Hospital, like Frouge. was the employer who ordered the material from 
the manufacturer in a form (prefabricated) objectionable to the Union. 
The Hospital, like Frouge, had complete control over the placing of that 
order. And the Hospital, like Frouge, was the only party with the power 
to rescind the order, thereby satisfying the Union’s objective. The only 


similarity between Frouge and Page, the struck employer herein, is that 


each allegedly breached an agreement with the Union. This factor, as 


shown, does not make the breaching party a primary target in a secondary 
boycott situation. 

‘According to the Union, however, three courts of appeals have ruled 
that the Board’s reliance on the right to control factor is precluded by 
principles set forth in the Supreme Court’s National Woodwork decision. 


None of the three cases cited so holds. 
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In N.L.R.B. v. Local No. 164, IBEW, AFL-CIO, 388 F.2d 105 (C.A. 
3, 1968), one of the structural steel contractor’s subcontractors (East 
Rutherford) brought a generator on the site to provide electricity for 
welding, and assigned one of its employees to operate it. The union 
(IBEW) struck the electrical contractor (K&Z), asserting breach of a com 
tractual commitment to see that electricians operated all electrical welding 
apparatus on the job. The Board concluded that East Rutherford was the 
real target of the union’s pressure, which was therefore secondary, citing, 
inter alia, the fact that K&Z was powerless to assign employees to East 
Rutherford’s equipment. The Third Circuit rejected this conclusion on the 
ground that the record showed that the union did not seek removal of 
East Rutherford’s operator, but rather to have K&Z hire and pay a 
standby electrician—a matter within K&Z’s control. In refusing to enforce 
the Board’s order, however, the court recognized that K&Z’s lack of 
“power . . . to control any of the work . . . not covered by [its Constnece 


tion contract] . . . was a relevant factor for the Board to consider in 


deciding whether [the union’s] strike .. . had an illegal object” (388 F.2d 


at 109). The court thus acknowledged that an inference of secondary 
objective would have been warranted if instead of seeking an accommoda- 
tion which K&Z could make under its contract with the project owner 
(Ridgewood), the union demand had necessarily been aimed at reassign- 
ment of work by East Rutherford—the only party with the power to 
make that decision (388 F.2d at 110). 

The decision of the Eighth Circuit in American Boiler Manufacturers 
Assn. v. N.L.R.B., 404 F.2d 556 (C.A. 8, 1968), also is given unwarranted 
significance by the Union. There, the Board found primary a union 


refusal to install packaged boilers where the struck contractor (Lamb), like 
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Frouge in National Woodwork, retained control to select boilers which 
could be fabricated on the job as specified in the contract with the union. 
The court rejected the evidentiary premise for the right to control factor, 


finding that Lamb was “bound by. - - specifications” which required 


packaged boilers (404 F.2d at 558-559). The court stated, however, that 


~‘right of control’ is a factor to be considered in deciding whether con- 


certed activity . . . has an illegal objective” (404 F.2d at 561-562). 


The Union points out (Br. 20-21) that the court nevertheless affirmed 
the Board’s dismissal of the complaint. We respectfully submit, however, 
that the court did so by a faulty analysis. Given the court’s control 
finding, one permissible inference would be that the object of the work 
stoppage against Lamb was secondary pressure against the supplier or the 
project owner to supply boilers which could be fabricated on the job. The 
court appears to foreclose this possibility simply by concluding that under 
principles established by National Woodwork, “it is clear . - - that the 
Union’s conduct was addressed to the enforcement of its collective bar- 
gaining agreement and related solely to the preservation of the traditional 
tasks of job site plumbers” (404 F.2d at 561). However, as we have 
shown, the Board and the courts have uniformly rejected the argument 
that the objective of invoking a secondary boycott is outside the Act’s 
interdiction where the union’s ultimate aim is a legitimate one of preserv- 
ing unit work or compliance with contractual arrangements. Nothing in 
National Woodwork is to the contrary. Here, as in Local 5, Plumbers v. 
N_L.R.B., supra, this Court’s response to the argument remains valid: ““The 
Board correctly counters . - - that [Local 1976, Carpenters V. N.L.R.B. 
(Sand Door), 357 US. 104-108, 93 (1957)] disposes of this suggestion. 


That case teaches us that regardless of the legitimacy of the end sought by 


17 


the union, it cannot engage in secondary pressure to obtain it” (116 U.S. 
App. D.C. at 104, 321 F.2d at 369-370). This follows from the broader 
principle that if an object of a union’s activity is one proscribed by the 
statute, the action will be condemned even though legitimate labor objec- 
tives are also sought. N.L.R.B. v. Denver Bldg. & Construction Trades 
Council, 341 U.S. 675, 680 (1951); N.L.R.B. v. Local 74, United Brother- 
hood of Carpenters, 341 U.S. 707, 713 (1951). “(AJ finding of an illegal 
intermediate objective is all that is required.” Amalgamated Meat Cutters 
vy, N.L.R.B., 99 U.S. App. D.C. 24, 29, 237 F.2d 20, 25 (1957). cert. 
denied, 350 U.S. 1015. 


Finally, the Union puts misplaced reliance on Beacon Castle Square 
Building Corp. v. N.L.R.B., 406 F.2d 188 (C.A. 1, 1969). That court's 
affirmance of the Board’s finding of primary activity rests on facts dis- 
tinguishable from the instant case, and does not involve a rejection of the 
Board’s reliance on the right of control factor. There, the contractor 
(Sullivan), awarded the plumbing for four buildings, breached the collec- 


tive bargaining agreement by failing to hire pipefitters as temporary 


firemen when maintaining temporary heat facilities in the buildings. The 


Board rejected the contention that Sullivan was a neutral to this dispute 
because the project owner had sole control of the work assignments, 
finding that as the owner had not yet “accepted” the buildings, under the 
project contract Sullivan was free to make the requested assignments. In 

affirming the Board’s dismissal of the complaint, the court agreed that ‘the 
control factor was relevant to the primary-secondary distinction. Like the 
Board here, the court reasoned that whether or not the struck employer 
(Sullivan) was a neutral required consideration of “two questions: (1) 


What was the union striking for? (2) Was Sullivan in a position to do any- 
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thing about it?” (406 F.2d at 190). The court agreed that the strike was 


solely to settle a contract dispute with Sullivan and that “Sullivan was not 


powerless to settle the dispute” (406 F.2d at 192). The Union is thus 


reduced to reliance on the court’s acknowledgement of the decisions of 
the Third and Eighth Circuits, discussed above. which the court character- 
ized as holding that where a strike is solely to protest a contract breach 
the “power of control is not of decisive significance” (406 F.2d at 192 
n.10). This dictum at best suggests that in some circumstances extrinsic 
evidence would require a conclusion that all the union is seeking is the 
struck employer's recognition of and reparation for a departure from 
contract requirements. The Board’s holding herein does not bar such a 


finding. but nothing in this record supports it.® 


San alleged “arbitrariness” (Br. 31-32) by the Board in considering right to 
control is not demonstrated by the Board’s decision in Pipefitters Local No. 120, 
United Assn. of Journeymen, etc. (Spohn Corporation), 168 NLRB No. 38 (1967), 67 
LRRM 1034. There, the Board found that the union’s work stoppage against the con- 
tractor when he used prefabricated “cross-over” piping was secondary and unlawful 
since, inter alia, the project owner had specified that such piping must be used. How- 
ever, as to “end-pocket” piping, the specifications left the contractor free to use pipe 
to be fabricated on the job, as required by the collective bargaining agreement. 
Instead, he submitted a bid for a construction contract providing for prefabricated 
pipe. The Board held that this work stoppage in protest was primary, even assuming, 
the contractor may have become bound by his bid to use prefabricated pipe. In other 
words, where a contractor who has an option sets out to avoid the requirements of 
the labor contract, he may not escape the union’s application of economic pressure by 
claiming the status of a neutral. This holding is entirely consistent with the logic of 
the instant case. As shown, the architect’s specification for construction of the Hos- 
pital concededly barred Page from using jobsite assembled materials; his only option 
would have been to make no bid for the work. 
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CONCLUSION 


For the foregoing reasons, the petition to review should be denied 


and the Board’s order should be enforced in full. 


ARNOLD ORDMAN, 
General Counsel, 

DOMINICK L. MANOLI, | 
Associate General Counsel, 

MARCEL MALLET-PREVOST, | 
Assistant General Counsel, 
GLEN M. BENDIXSEN, 
IAN D. LANOFF, 
Attorneys, 
National Labor Relations Board. 


February 1970. | 
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APPENDIX 
{Excerpt from G.C. Exh. 6] 


FORM OF BID 


BASIC BID: The undersigned proposes to furnish all labor and materials, 


tools. equipment and contractural services for all Mechanical Trades for 


the construction of: 
ADDITIONS 


HOLY CROSS HOSPITAL 
Franciscan Sisters of Michigan, Inc. 
4777 East Outer Drive 
Detroit 34. Michigan 


All in accordance to the Working Drawings and Specifications as prepared 
by: 


L. J. Nelsen, A.LA. 
Architect 
20334 Grand River Avenue 
Detroit, 19, Michigan 


[Excerpt from G.C. Exh. 7] 


FORM OF AGREEMENT 
THIS AGREEMENT entered into this day of June 8, 1966, by PAGE 
PLUMBING AND HEATING COMPANY hereinafter called the “Contractor and 
HOLY CROSS HOSPITAL, Franciscan Sisters of Michigan, Inc. hereinafter 
called the “Owner,” 
" WITNESSETH that the Contractor and the Owner, in consideration of 
premises and of the mutual covenants, considerations and agreement 


herein contained, agree as follows: 
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STATEMENT OF WORK.—The Contractor shall furnish all labor and 


materials and perform all work for 


Mechanical Trades for: 


Additions to Holy Cross Hospital, 4777 East Outer Drive, 
Detroit 34, Michigan 


in strict accordance with the specifications dated March 25, 1966, for 
Additions to Holy Cross Hospital, Franciscan Sisters of Michigan, Inc., 
4777 East Outer Drive, Detroit 34, Michigan 


RECEIVED 
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AND APPRENTICES OF THE PLUMBING AND PIPE- 
FITTING INDUSTRY OF THE UNITED STATES AND 
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v. 
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TION INSTITUTE, MECHANICAL CONTRACTORS 
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OF BOILER AND RADIATOR MANUFACTURERS, 
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AMICI CURIAE 


STATEMENT OF THE CASE 


This brief is submitted, pursuant to Rule 29 of the 
Rules of Appellate Procedure and Rule 10 of this 
Court, on behalf of the Air-Conditioning and Refrig- 
eration Institute, The Mechanical Contractors Asso- 
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ciation of America, Inc., The American Boiler Manu- 
facturers Association, The Institute of Boiler and 
Radiator Manufacturers, and The Home Manufac- 
turers Association, as amici curiae. All the parties 
to this case have consented, in writing, to the filing 
of this brief. The amici support the position of the 
National Labor Relations Board in the instant case, 
which was brought to this Court upon a petition to 
review a decision and order of the Board and upon 
a cross-application to enforce that decision. 


The Board’s Decision and Order, reported at 177 
NLRB No. 14, issued on June 30, 1969. In its Deci- 
sion, the Board found that Local Union 636, United 
Association of Journeymen and Apprentices of the 
Plumbing and Pipefitting Industry of the United 
States and Canada, AFL-CIO, petitioner herein, had 
violated Section 8(b) (4) (i) (ii) (B) of the National 


Labor Relations Act by inducing and encouraging its 
members to refuse to install prepiped fan coil units 
at a hospital construction project. No question of 
jurisdiction is presented. 


L The Interests of the Amici Curiae In the Instant Case 


Each of the amici designated herein has a sub- 
stantial interest in the outcome of this case. Peti- 
tioner (herein referred to as the “Union”) directly 
raises before this Court the question of whether the 
“right to control” test as applied by the National 
Labor Relations Board is valid as a matter of law. 
Thus, the primary issue presented here involves the 
validity of a fundamental policy of the Board and is 
far more important than the resolution of the under- 
lying dispute. 


The Board’s “right to control” doctrine, and its 
continued application, is a matter of significant con- 
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cern to the amici. The “right to contro ” is a test 
utilized by the Board in certain circumstances to de- 
termine which employer is the real target of union 
boycott activity: if an employer does not have suf- 
ficient control to grant the union’s demand, the Board 
will find that employer to be a neutral in the dispute 
between the union and the employer who does have 
sufficient “control” to satisfy the union’s demands; 
therefore, boycott activity directed at the neutral em- 
ployer is secondary in nature. 


The Board has consistently applied its “right to 
control” doctrine, with court approval, for many 
years. The doctrine has provided a high measure of 
industrial stability and a reasonable predictability 
of the result in the industries in which the amici 
here are active. 


The amici are either directly involved in the con- 
struction industry or in the manufacturing of pack- 
aged or prefabricated products and equipment which 
are used or installed on construction sites. Over the 
years, the amici have been involved in innumerable 
threats of work stoppages and actual refusals to work 
by various building trades craft unions over claims 
such as is involved in the instant case. These threats 
and work stoppages invariably have stemmed from 
the claim that a material or product, prefabricated in 
some manner or other, encroached on the work op- 
portunities of the unions’ members. 


Of course, the result of some of these boycotts has 
been serious delay on construction projects, the re- 
turn of prefabricated products to the manufacturer 
and the cessation of future orders, or the wasteful 
practice of paying the complaining union members to 
tear down the prefabricated product and rebuild and 
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install it on the job-site. All of this has been at 
great expense to the interests of the amici, as well 
as a serious impediment to the economic progress of 
the country. 


The Board’s “right to control” doctrine has helped 
to lessen the impact of such occurrences. For where 
union claims result in boycott activity directed at an 
employer without power to control the result in issue 
in the dispute, the Board’s processes can be utilized 
to limit the boycott activity. Thus, the retention of 
the Board’s “right to control” doctrine, as it has been 
consistently applied, is a vital interest to the amici 
here. The particular interest of each amicus is shown 
below. 


A. The Air-Conditioning and Refrigeration Institute 


ARI is a national trade association headquartered 
in Arlington, Virginia, consisting of approximately 


165 manufacturing companies in the air-condition- 
ing and refrigeration industry. These companies are 
the principal manufacturers of the end-products and 
components* in this industry, which has a total vol- 
ume annually in excess of $2,000,000,000. Their 
plants are located throughout the United States, 
with principal concentration in the Middle West and 
North East; their air-conditioning and refrigeration 
equipment is sold and shipped to every state and to 
foreign countries. 


Among the end-products manufactured by ARI’s 
members and certain others are so-called “packaged” 
equipment. These are products which are manufac- 


: The principal components are compressors, motors, con- 
densers, condensing units, coils, controls, valves, tubing, wir- 
ing, and refrigerant gases. 
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tured, assembled, and by necessity tested for safety 
and efficiency at the factory, and then shipped to the 
job site for installation in a residence, apartment 
house, office building, factory or commercial estab- 
lishment. Most of the manufacturers of this equip- 
ment, whether or not members of ARI, participate in 
ARI-sponsored Certification Programs, whereby said 
manufacturers certify that the advertised capacity 
rating of such equipment has been achieved on the 
basis of tests at an independent testing laboratory in 
accordance with specified ARI standards. The type 
of such packaged equipment, the manufacturer’s dol- 
lar value of each and the number of manufacturers 

for the latest complete year (1966) are as follows: 

Manu- Number 

facturers’ of Manu- 

Product Value facturers 


Unitary Air-Conditioner $347,000,000 67 
Packages (under 135,000 
btu’s) 


Unitary Air-Conditioner 

Packages (135,000 btu’s 

and over) 62,000,000 
Room Fan Coil and Room 

Air Induction Air- 

Conditioners $4,000,000 
Centrifugal Liquid- 

Chilling Packages 78,000,000 
Absorption Liquid- 

Chilling Packages 25,000,000 
Reciprocating Liquid- 

Chilling Packages 45,000,000 
Central Station 

Air-Handling Units 60,000,000 

$651,000,000 


eel 
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Members of ARI, in a number of instances, have 
been and are now engaged in disputes with the 
international union involved here and with other 
craft unions concerning the installation of packaged 
equipment such as centrifugal liquid-chilling pack- 
ages, central station air-handling units (unit venti- 
lators), unit fan coil air conditioners, and other 
types of prefabricated and packaged machinery and 
equipment. ARI, therefore, has a deep interest in 
these cases which involve union attempts to prevent 
the installation of factory-piped fan coil units as- 
sembled at the factory. 


B. The Mechanical Contractors Association of 
America, Inc. 


The Mechanical Contractors Association is a na- 
tional association of contractors engaged primarily 
in heating, air conditioning, plumbing, and indus- 
trial and process piping, with approximately 1100 
contractor members in the United States. These 
contractors employ approximately 90,000 persons, 
and do an annual volume of business of approxi- 
mately $3,500,000,000. 


Approximately 75 per cent of said contractors be- 
long to local associations, organized on metropolitan, 
regional or statewide lines, which are affiliated with 
the national Association; the remaining 25 per cent 
are affiliated directly with the national association, 
without membership in any intermediate association. 
The Association has 48 affiliated local associations. 
One of these, the Mechanical Contractors Association 
of Detroit, Inc., was the charging party in the pro- 
ceeding before the National Labor Relations Board 
in the case here. 
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The issue presented by this case is of fundamental 
importance to MCA, for its contractor members have 
been subjected to frequent threats of work stoppages 
throughout the nation by building trades unions— 
particularly the parent union of the international 
union herein and a number of its locals—designed to 
prevent the installation of packaged or prefabricated 
equipment. 


The factory-piped fan coil units in the cases at 
bar are but one of numerous kinds of packaged or 
prefabricated equipment customarily handled by con- 
tractor members of MCA, who have been prevented 
by union threats or strikes from installing such 
equipment or have installed it in the face of strikes 
or strike threats. Other types of prefabricated equip- 
ment installed by MCA members—and likewise vul- 
nerable to union pressures—include air conditioning 
and refrigerating equipment, heat exchangers, waste 
heat boilers, steam generators, gas dryers, chlorina- 
tors, turbo generator sets, gas and air compressors, 
fuel oil pumping and heating units, gas purifiers, gas 
and oil fired heaters, coal and ash systems, demineral- 
izers, desuperheater stations, air conveying systems, 
hydrogen and hydrogen chloride units, hydrogen cya- 
nide and hydrogen sulfide assemblies, uni-pak gaso- 
line plants, and sterilizing units. 


C. The American Boiler Manufacturers Association 


The American Boiler Manufacturers Association 
is a trade organization representing approximately 
80 manufacturers and distributors of steam boilers 
and related equipment. These companies manufac- 
ture boilers and component parts, and are located 
throughout the United States. 
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ABMA members are the principal manufacturers 
of packaged boilers. A packaged boiler is a complete, 
prefabricated, steam-generating unit. It requires no 
further fabrication work after it leaves the factory; 
it need only be installed at the place of operation. 
Packaged boilers are made in factories utilizing 
assembly-line production methods and employing 
trained specialists. They are shop-tested and in- 
spected prior to shipment, warranted against defects, 
and bear an Underwriters Laboratory Seal indicat- 
ing conformance with specified standards. 


ABMA members have manufactured packaged 
boilers since 1932. They annually produce more 
than $70 million of sales of packaged boilers. The 
demand for packaged boilers has increased markedly 
in the last decade. This is attributable to many fac- 
tors—a unit design which assures better quality and 


greater efficiency, a lower price, and the fact of 
single-manufacturer responsibility for defects and 
malfunctioning. 


The same international union as involved here has 
opposed the use of packaged boilers in many in- 
stances, and has engaged in threats of work stop- 
pages and actual refusals to work in relation to this 
opposition. See the varied incidents discussed in 
ABMA v. N.L.R.B., 404 F.2d 556 (8th Cir. 1968) 
and ABMA v. N.L.R.B., 404 F.2d 547 (8th Cir. 
1968), certiorari pending. 


D. The Institute of Boiler and Radiator Manufacturers 


The Institute of Boiler and Radiator Manufactur- 
ers is a trade association for the hot water and steam 
heating and chilled water cooling industry at the 
manufacturers’ level, That industry is known as 
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“hydronies,” the science of heating and cooling with 
liquids. IBR also has a division for the steel boiler 
industry. 


More than 50 companies are members or associate 
members of IBR. Most of the manufacturers in the 
hydronics industry are members of IBR. They in- 
clude manufacturers of cast-iron boilers, steel boil- 
ers, cast-iron radiators, ferrous and non-ferrous base- 
boards, ferrous and non-ferrous convectors, and 
finned tube radiation. Associate members are manu- 
facturers of equipment used with hydronic heating 
or cooling systems. 


On behalf of these members, IBR is involved in the 
development of reliable standards and the establish- 
ment of a testing and rating code. It also is respon- 
sible for research, technical, and educational activi- 
ties affecting hydronics. 


IBR members manufacture packaged boilers, both 
cast-iron and steel boilers. Approximately 70 per- 
cent of all boilers produced by IBR members are 
packaged. This figure has increased markedly in the 
last decade. 


The use of packaged boilers manufactured by IBR 
members has been vigorously opposed in many in- 
stances by craft unions, and this opposition has re- 
sulted in some instances in considerable delay in the 
installation of the boiler. This opposition also threat- 
ens the use of packaged boilers by potential buyers 
who do not wish to risk such opposition and costly 
delays. 


E. The Home Manufacturers Association 


The Home Manufacturers Association is a nation- 
al trade association consisting of approximately 275 
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members in the manufactured housing industry. The 
members of HMA are producers of factory built 
houses: HMA members provide about 50 percent of 
the industry volume. Associate members of HMA 
supply raw materials to these producers, and several 
related associations are affiliated members of HMA. 


HMA produces factory-built preassembled units, 
modular units and modular homes. Pre-assembled 
component units produced by HMA members are 
roof trusses, wall panels, prehung doors, etc. These 
units have traditionally been opposed by the building 
trades unions, and this opposition has resulted in 
considerable litigation involving the issue presented 
in this case and related issues. 


Since union opposition to the products of HMA 
members has such a vital impact on their business, 
HMA has a deep interest in the instant case. 


Il. The Position of the Amici Curiae 


The amici curiae support in full the Board’s “right 
to control” doctrine as applied in the instant case 
and consistently applied for many years. The amici 
urge that this doctrine provides stability and pre- 
dictability in the complex area of labor relations 
within construction and construction-related indus- 
tries, and does so without harm to the rights of work- 
ers and the exercise of their rights. Moreover, the 
Board’s rule is a reasonable accommodation of the 
interests of all parties to resolve a problem which 
Congress left primarily within the discretion of the 
Board as the body specifically equipped with the ex- 
pertise to accommodate such interests. Accordingly, 
the amici submit that the Board’s rules should be up- 
held. 


1l 
ARGUMENT 


The Board’s Right To Control Doctrine, As Applied In 
This Case, Is a Reasonable Accommodation of Statutory 
Interests In Determining Whether Section 8(b)(4)(B) of 
the Act Has Been Violated 


A. Introduction: The Issue Defined 


This case presents, on essentially undisputed facts, 
the validity of the Board’s right to control doctrine. 
The Union here admittedly induced and encouraged 
the employees of Page Plumbing to refuse to handle 
prepiped fan coil units which Page had contracted 
with Holy Cross Hospital to install in accordance 
with engineering and architectural specifications for 
the construction of an additional building at the hos- 
pital (D. 2-3). The Union contends that its conduct 
—unquestionably within Section 8(b) (4) (i) and (ii) 
of the Act—was a valid primary activity in further- 


ance of a dispute with Page since its contract with 
Page entitled its members, Page’s employees, to fab- 
ricate and install on the job piping as used in the 
prepiped fan coil units (D. 3). 


The Board ruled otherwise, finding that the con- 
tract between Page and Holy Cross Hospital required 
Page to perform all work “in strict accordance with 
the specifications,” and that Page therefore had no 
right to control whether its employees could fabricate 
the piping or whether prepiped fan coil units would 
be used; accordingly, it concluded that Page was 
powerless to comply with the Union’s demand and 
was therefore a neutral in the dispute between the 
Union and the Hospital, which could control this work 
(D. 3-4). Thus, the Board concluded that the Un- 
ion’s conduct directed at Page was secondary in na- 
ture, designed to cause Page to rescind its contract 
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with the Hospital, and therefore a violation of Sec- 
tion 8(b) (4) (B) of the Act (D. 4)2 The Union’s 
contention here is that the Board’s right to control 
doctrine, as applied in this case, is an invalid test 
for determining secondary activity. 


It is well-settled that a violation of Section 8(b) 
(4)(B) is dependent upon a finding of secondary 
activity: conduct directed at the employer with whom 
the union has a dispute is “primary” activity, and 
lawful under the statute. National Woodwork Mfrs. 
Ass'n. v. N-L.R.B., 386 U.S. 612, 635 (1967) ; Lo- 
cal 761, Electrical Workers (General Electric) v. 
N.L.R.B., 366 U.S. 667, 672-673 (1961). But it is 
equally well-settled that the “dividing line between 
forbidden secondary activity and protected primary 
activity has been the subject of intense litigation both 
before and after the 1959 amendments to § 8(b) 
(4),”* and it does not yet “appear that prolonged ef- 
fort has produced a developing consensus.” * No 
matter how “difficult the drawing of lines more nice 
than obvious, the statute compels the task.” Local 
761, Electrical Workers (General Electric) v. 
N.L.R.B., 366 U.S. 667, 674 (1961). And the stat- 
ute places the primary duty on the Board to make 
such determinations.° 


2 Section 8(b) (4) (B) is reproduced in the appendix, infra, 
p. 24. 

2United Steelworkers of America (' Carrier Corp.) v. 
N.L.R.B., 376 U.S. 492, 496 (1964). 

+ Lesnick, Job Security and Secondary Boycotts, 113 U. Pa. 
L. Rev. 1000 (1965). 

+ As the Court emphasized in the General Electric decision 
(366 U.S. at 674): 

[Footnote continued on page 13] 
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The Board’s efforts to draw appropriate lines and 
establish rules to guide the determinations of sec- 
ondary activity have been widely accepted in the 
past.© Such rules express a “practical judgment on 
the effect of union conduct in the framework of 
actual labor disputes and what is necessary to pre- 
serve to the employer the freedom of choice that Con- 
gress has decreed. On such a matter the judgment 
of the Board must be given great weight, and we 
ought not to set against it our estimate of the rele 
vant factors.” Local 1976, United Bhd. of Carpen- 
ters, et al. v. N.L.R.B., 357 U.S. 9, 107 (1958). 


We submit that the Board’s rules here, drawn to 
meet a similar situation, likewise must be given 
great weight, and should not be overturned unless it 
clearly fails to accommodate the statutory interests. 


B. The Right To Control Doctrine Is A Legitimate Test 
To Determine The Real Target of Union Activity 


In establishing rules to guide the determination of 
whether certain activity is primary or secondary, the 
function of the Board is to carry out the “dual con- 
gressional objectives of preserving the right of labor 
organizations to bring pressure to bear on offending 


5 [Continued] 


One of the purposes which lead to the creation of such 
boards is to have decisions based upon evidential facts 
under the particular statute made by experienced officials 
with an adequate appreciation of the complexities of the 
subject which is entrusted to their administration. Re- 
public Aviation Corp. V. Labor Board, $24 U.S. 798, 800. 


¢ Local 761, Electrical Workers v. N.L.R.B., supra, $66 U.S. 
at 671-680; Local 1976, United Bhd. of Carpenters, et al. v. 
N.L.R.B., 357 U.S. 93 (1958) ; Houston I nsulation Contractors’ 
Ass'n v. N.L.R.B., 386 U.S. 664 (1967). 
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employers in primary labor disputes and of shielding 
unoffending employers and others from pressures not 
their own.” N.L.R.B. v. Denver Bldg. Trades Coun- 
cil. 341 U.S. 675, 692 (1951). Drawing from its 
accumulating experience in this area, the Board has 
successfully established a test for determining wheth- 
er picketing at a common situs was primary or sec- 
ondary. Sailors Union of the Pacific (Moore Dry 
Dock), 92 NLRB 547 (1950). Similarly, a “work- 
relation” test is used to determine the object of pick- 
eting a gate reserved for contractors on the premises 
of an industrial plant. Local 761, Electrical Work- 
ers (General Electric) v. ! .L.R.B., 366 U.S. 667 
(1961). The right to control doctrine is a test simi- 
larly designed to determine the real object of a un- 
ion’s action in circumstances as involved here. 


In many cases, the real object of union conduct is 
not readily determinable. Direct evidence of an il- 


legal object, or admission of such, are not often avail- 
able. And in the absence of such, the Board must 
look to “the nature of the acts performed” to deter- 
mine the object. General Electric, supra, 366 U.S. 
at 674; Seafarers International Union v. N.L.R.B., 
105 U.S. App. D.C. 211, 265 F.2d 585, 591 (D.C. 
Cir., 1959). 


The right to control test is, in effect, an examina- 
tion of the nature of the acts performed by the strik- 
ing union in order to determine what were the logical 
objects of such action. T he test places reliance upon 
the presumption that a party must be held to have 
intended the “natural consequences of his action” 
(Radio Officers’ Union v. N.L.R.B., 347 U.S. 17, 45 
(1954) ), and that the object of action taken was not 
the obtaining of an “impossible act but was the alter- 
native possible.” Ohio Valley Carpenters District 
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Council v. N.L.R.B., 339 F.2d 142, 145 (6th Cir., 
1964). 


Viewed in this light, the real object of a striking 
union can reasonably be determined by examining its 
conduct wth relation to the power of the struck employ- 
er to satisfy the union’s claims or demands. If a union, 
seeking the “alternative possible” to remedy what it 
considers an unfavorable situation, persists in strik- 
ing an employer who is powerless to remedy the sit- 
uation (i.e., has no right to control the subject of the 
dispute), it is at least a fair presumption that the 
union feels there is something to be gained by con- 
tinuing the strike. When it is further considered 
that the struck employer has a contractual relation- 
ship with another employer who does have the con- 
trol over the subject of the dispute and the power to 
remedy the situation to the union’s satisfaction, it 
becomes clear that a natural object of the union’s 


strike is to pressure the struck employer to pressure 
the other employer—perhaps by threatening to 
rescind the contract between the parties—to effectu- 
ate the remedy desired by the union. Such is the 
natural consequence of the strike. 


Moreover, it is also clear that in this circumstance 
the union’s real dispute is not with the struck em- 
ployer, but with the employer with the right to con- 
trol.? For that is the employer who created the situa- 
tion which the union finds unfavorable, and that is 
the only employer who can remedy the situation. 
Perhaps the struck employer, as was the case here 


tLocal No. 686, United Ass'n. of Journeymen, ete. Vv. 
N.L.R.B., 108 U.S. App. D.C. 24, 278 F.2d 858 (D.C. Cir. 
1960); N.L.R.B. v. ILA, Local 1694, 331 F.2d 712, 717 (8rd 
Cir., 1964). 
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(D. 3), was perfectly willing to accommodate the 
desires of the union but could not do so because of 
his contract with the other employer. In this situa- 
tion, the struck employer is in the position of a neu- 
tral between the two disputing parties. And under 
the right to control test, the struck employer would 
be the secondary employer. 


On the other hand, these same presumptions are 
not applicable where the struck employer himself has 
the right to control the matter in dispute. For there 
the gain from the strike is obvious, and intermediate 
parties are not embroiled in the application of pres- 
sure on the party with control to end the dispute. The 
dispute clearly is only between these parties, and the 
struck employer is the primary in the dispute. 


Thus, the right to control test is a reasonable 
standard by which, in appropriate cases, the Board 
objectively can determine whether strike activity is 
primary or secondary. The test effectively accom- 
modates the statutory interests of protecting purely 
primary activity while at the same time shielding 
others from disputes not their own. It does so by 
forcing an objective determination of who the real 
primary disputants are, and thereby limits, through 
the Board’s processes, direct pressure on others in 
aid of this dispute. 

As such, the Board’s right to control doctrine has 
received the express approval of this and other 
courts of appeals. Local 5, United Ass’n. of Journey- 
men v. N.L.R.B., 116 U.S. App. D.C. 100, 321 F.2d 
366 (D.C. Cir., 1963), cert. denied, 375 U.S. 921; 
Local No. 636, United Ass’n. of Journeymen, etc. V. 
N.L.R.B., 108 U.S. App. D.C. 24, 278 F.2d 858, 864 
(D.C. Cir., 1960) ; N.L.R.B. v. Enterprise Ass’n., et 
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al., 285 F.2d 642, 646 (2d Cir., 1960) ; Ohio Valley 
Carpenters Dist. Council v. N.L.R.B., 339 F.2d 142, 
145 (6th Cir., 1964) ; N.L.R.B. v. ILA, Local 1694, 
331 F.2d 712, 171-178 (3rd Cir., 1964) ; National 
Woodwork Manufacturers Assn. v. N.L.R-B., 354 
F.2d 594 (7th Cir., 1965), reversed on separate 
point, 386 U.S. 612 (1967). 


C. The Right To Control Doctrine Is Consistent With 
The National Woodwork Decision 


The Union here contends that the decision in Na- 
tional Woodwork Manufacturers Ass'n. v. N.L.R.B., 
386 U.S. 612 (1967) operates to reject the Board’s 
application of its right to control doctrine. However, 
as the Board noted in this case (D. 5), the Court in 
National Woodwork explicitly stated that the valid- 
ity of the right to control doctrine was “[n]Jot before 
us.” 386 U.S. at 616-617 n. 3. Thus, the Board cor- 


rectly concluded as follows (D. 5): 


It would be anomalous to argue that although 
the Court expressly stated that it was not deter- 
mining the validity of the “right to control” test, 
it nevertheless rejected that test. 


Moreover, we submit that the Court’s decision in 
National Woodwork is in no way inconsistent with 
the Board’s application of the right to control test. 
In that decision, the Court affirmed the Board’s con- 
clusion that a union’s strike against a general con- 
tractor was for a primary work-preservation object 
and therefore outside the ambit of Section 8(b) (4)- 
There, the general contractor, Frouge, was party to 
a collective bargaining agreement with the union 
which provided that union members would not be re- 
quired to handle prefabricated doors on the site. 
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When Frouge ordered prefabricated doors in breach 
of this agreement, the union refused to handle the 
doors and demanded that Frouge honor his collective 
bargaining agreement. The Court agreed with the 
Board that the work-preservation clause in the collec- 
tive bargaining agreement was a valid primary 
agreement under Section 8(e), and that the boycott 
against Frouge in support of that agreement was 
lawful. The Court found the determinative test to 
be whether “the Union’s objective was preservation 
of work for Frouge employees, or whether the agree- 
ments and boycott were tactically calculated to sat- 
isfy union objectives elsewhere.” 386 U.S. at 644. 


Thus, the Court’s decision in National Woodwork, 
in effect, merely affirms the “control” half of the 
Board’s right to control doctrine while reserving de- 
cision on the other half—where the struck employer 


has no control. In the situation there, as the Board 
found, Frouge had control over the matter in dis- 
pute—i.e., whether prefabricated doors would be used. 
Moreover, the Union, through its contract with 
Frouge, had a legitimate claim to perform the work 
sought. Thus, Frouge, and only Frouge, was able to 
satisfy the union’s legitimate claim and could do so 
without disrupting contractual relations with other 
persons; consequently there was no basis for conclud- 
ing that the work stoppage involving only Frouge’s 
employees was directed at anyone other than Frouge. 
Therefore, Frouge was the target of the pressure, the 
cause of the dispute, and the only party with power 
to end the dispute. Accordingly, in the absence of 
any evidence of secondary objective, the work-preser- 
vation object was primary and the union did not use 
direct pressure on others to help achieve its object. 
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In the Board’s decision in National Woodwork, it 
found the situation would have been radically dif- 
ferent if under essentially the same circumstances 
Frouge had lacked control over the dispute. Indeed, 
in three separate cases decided along with the Frouge 
ease in the National Woodwork decision, the Board 
found the absence of contro] in the struck employer 
warranted the conclusion, in the circumstances, that 
the target of the union’s conduct was not the struck 
employer but the project owners. Metropolitan Dis- 
trict Council of Philadelphia, etc. (National Wood- 
work Manufacturers Ass’n.), 149 NLRB 646, 658- 
659 (1964), affirmed, 354 F.2d 594 (7th Cir., 1965), 
reversed on other grounds, 386 U.S. 612 (1967). In 
each of these cases, the union claimed a work-preser- 
vation object pursuant to clauses in their agree- 
ments with the struck contractor. In each instance, 
however, the Board found that the presence of a law- 


ful work-preservation object did not in itself legiti- 
mize other secondary boycott activity which was 
aimed at securing union goals. 149 NLRB at 688. 


Accordingly, National Woodwork has not, contrary 
to the Union’s implication, changed the applicable 
law. The Court’s decision has merely affirmed exist- 
ing Board law, and the instant case merely presents 
another phase of the existing Board law. The effect 
of the Court’s decision in National Woodwork, for 
purposes of Section 8(b) (4) (B), must be limited to 
the situation there—where the union applies direct 
pressure against its members’ employer for the sole 
object of causing him to preserve work for them as 
he has power to do. Where, as here, the Board rea- 
sonably finds another objective, we submit under the 
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applicable law that it is warranted in finding a vio 
lation.* 


In the instant case, where the struck employer has 
no power to satisfy the Union’s claim, we submit 
that the Board is warranted in concluding from ap- 
plication of its right to control test that the Union 
was not in reality aiming at him, but at the project 
owners, i.e., it was seeking to put pressure on the 
Hospital, and those involved in drawing up the speci- 
fications, to desist from specifying prepiped fan coil 
units in their contracts with contractors so that its 
contractors would be free not to purchase such equip- 
ment from the manufacturer. By seeking to obtain 
this goal with the Hospital and others by directing 
its boycott against Page, the union has engaged in 
secondary activity in violation of Section 8(b) (4) 
(B). 


The fact that the Union may have also had an ob- 
ject of preserving work pursuant to its contract is 
not relevant in this circumstance. For the law is 
settled in this and other courts that even where a 
union may have an objective of preserving work, it 
violates Section 8(b) (4) (B) by engaging in a work 
stoppage against a contractor whose contract with 
the party directing the project does not embrace the 
work which the union seeks and who is therefore 
“powerless to settle the dispute.” Local 5, United 
Ass'n. of Journeymen. Plumbers, etc. v. N.L.R.B., 116 
U.S. App. D.C. 100, 321 F.2d 366, 369 (D.C. Cir., 
1963), cert. denied, 375 U.S. 921; Local 636, United 
Ass'n. of Journeymen, Plumbers, etc. V. N.L.R.B., 108 


* The law is clear that the Board need only find that “an 
object” of the boycott is secondary to establish a violation. 
N.L.R.B. v. Denver Bldg., supra, 341 U.S. at 680. 
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U.S. App. D.C. 24, 278 F.2d 858 (D.C. Cir., 1960) ; 
Ohio Valley Carpenters District Council v. N.L.R.B., 
339 F.2d 142, 145 (6th Cir., 1964); N.L.R.B. v. En- 
terprise Ass’n., 285 F.2d 642, 645 (2nd Cir., 1960). 
Cf., Local 1976, Carpenters v. N.L.R.B., 357 U.S. 93, 
104-108 (1957).° 


Finally, the Board’s right to control doctrine draws 
support from N.L.R.B. v. Denver Bldg. Trades Coun- 
cil, 341 U.S. 675 (1951), which was in no way un- 
dermined by the Court’s decision in National Wood- 
work. There, in rejecting the union’s contention that 
it had engaged solely in primary activity when it 
threatened the general contractor, Doose & Lintner, 
with a strike if he did not remove a non-union sub- 
contractor, Gould & Preisner, the Court stated (341 
U.S. at 688-689, emphasis added) : 


In the background of the instant case there 


was a long-standing labor dispute between the 
Council and Gould & Preisner due to the latter’s 
practice of employing nonunion workmen on con- 
struction jobs in Denver. The respondent labor 
organizations contend that they engaged in a 
primary dispute with Doose & Lintner alone, 


® To the extent that two recent decisions, N.L.R.B. v. Local 
164, IBEW, 388 F.2d 105 (8rd Cir., 1968) and American Boil- 
er Mfrs. Ass’n. v. N.L.R.B., 404 F.2d 556 (8th Cir., 1968), 
have differed from these cases, we submit that they are based 
on a too-literal reading of National Woodwork not in accord 
with the analysis here set forth, and are erroneous. Contrary 
to the Union’s position, Beacon Castle Square Bldg. Corp. v. 
N.L.R.B. 406 F.2d 188 (1st Cir., 1969) is not to the contrary. 
That case applied the Board’s right to control test in affirming 
the Board’s decision that no violation had occurred. Its state- 
ment in footnote 10 is mere dicta, and indicates the court’s 
view that, like National Woodwork, the sole object which 
could be drawn from the circumstances was a primary object. 
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and they sought simply to force Doose & Lint- 
ner to make the project an all-union job. If 
there had been no contract between Doose & 
Lintner and Gould & Preisner there might be 
substance in their contention that the dispute 
involved no boycott. If, for example, Doose & 
Lintner had been doing all the electrical work 
on this project through its own nonunion em- 
ployees, it could have replaced them with union 
men and thus disposed of the dispute. However, 
the existence of the Gould & Preisner subcontract 
presented a materially different situation. The 
nonunion employees were employees of Gould & 
Preisner. The only way that respondents could 
attain their purpose was to force Gould & 
Preisner itself off the job. This, in turn, could 
be done only through Doose & Lintner’s termina- 
tion of Gould & Preisner’s subcontract. The re- 


sult is that the Council’s strike, in order to at- 
tain its ultimate purpose, must have included 
among its objects that of forcing Doose & Lint- 
ner to terminate that subcontract. 


Accordingly, we submit that the National Wood- 
work decision has not entrenched on the Board’s right 
to control doctrine, and that the Board’s doctrine is 
entirely consistent with that decision. Since, as shown 
above, the Board’s doctrine is a reasonable method 
of accommodating the statutory interests, and has 
received express approval of this and other courts, 
we submit that the doctrine should be affirmed here. 
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CONCLUSION 


For the reasons stated, we submit that the peti- 
tion for review should be denied and the Board’s ap- 
plication for enforcement should be enforced in full. 


Respectfully submitted, 


KENNETH C. MCGUINESS 
1750 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 


WAYNE §S. BISHOP 
1750 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 


Dated: February 3, 1970 
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APPENDIX A 


Section 8(b)(4)(B) of the Act provides as fol- 
lows: 
Section 8(b) It shall be an unfair labor prac- 
tice for a labor organization or its agents— 
(4) (i) to engage in, or to induce or encour- 
age any individual employed by any person en- 
gaged in commerce or in an industry affecting 
commerce to engage in, a strike or a refusal in 
the course of his employment to use, manufac- 
ture, process, transport, or otherwise handle or 
work on any goods, articles, materials, or com- 
modities or to perform any services; or (ii) to 
threaten, coerce, or restrain any person engaged 
in commerce or in an industry affecting com- 
merce, where in either case an object thereof is: 
(B) forcing or requiring any person to cease 
using, selling, handling, transporting, or other- 
wise dealing in the products of any other pro- 
ducer, processor, or manufacturer, or to cease 
doing business with any other person, or forcing 
or requiring any other employer to recognize or 
bargain with a labor organization as a repre- 
sentative of his employees unless such labor or- 
ganization has been certified as the representa- 
tive of such employees under the provisions of 
section 9: Provided, That nothing contained in 
this caluse (B) shall be construed to make un- 
lawful, where not otherwise unlawful, any pri- 
mary strike or primary picketing; 
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I. INTRODUCTION 


Since the Briefs filed by the National Labor Relations 
Board and the Amici raise substantially identical argu- 
ments and rely on the same basic authorities, your Peti- 
tioner will refer to their arguments collectively as those 
of the Respondents and differentiate between them only 
when necessary for clarity. 


» 


IL THE RESPONDENTS’ STATEMENT OF THE FACTS 
IN THE CASE 


In this regard, it will simply be pointed out that the 
Amici’s statement of their interest in the present case con- 
tains assertions of the facts, such as alleged difficulties 
they or their customers have experienced with construction 
craft unions, which are totally unsupported by the evidence 
in this record. The Amici’s Brief also contains inaccurate 
characterizations of the state of the law in this area. Your 
Petitioner takes particular issue with the assertion that 
the Board has applied the right to control test in a con- 
sistent fashion! and that such consistent application has 
created ‘‘stability and predictability in the complex area 
of labor relations within construction and construction- 
related industries, and does so without harm to the rights 
of workers and the exercise of their rights’’* (Amici Brief, 
p. 10). 


The Petitioner takes issue with the statement in the 


Board’s Brief that ‘‘the Union concedes that Page was 
required to install such [pre-piped] units’’ (Board Brief, 
p.8). This is a misstatement of your Petitioner’s position. 
In its initial brief, the Petitioner carefully stated that it 
conceded only that ‘‘the mechanical specifications of the 
contract with Holy Cross Hospital required the installation 
in the hospital addition of . - - [pre-piped fan coil units]”’ 
(Petitioner’s Brief, p. 4). As will be explained below,’ 
this statement by the Union is immensely different from a 
concession that Page Plumbing had to install such pre- 


piped units. 


1 For good examples of the Board’s completely inconsistent application of 
the right to control test, see Drire-Thru Dairy, Inc., 145 NURB 445 (1963) ; 
Syracuse Supply Co., 139 NLRB 778 (1962); International Longshoremen's 
‘Ass’n (Duane Vance), 137 NLRB 119 (1962). 


ZOf course, the issue of whether the right to control test infringes upon the 
rights of the union members is the ultimate question presented by this uppeal. 


% See Seetion E, p. 12, infra. 
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Moreover, the Board’s preoccupation with a single state- 
ment of William Kelly (Board Brief, p. 8) creates a dis- 
torted view of the import of his testimony. When taken 
in context, the full testimony of Mr. Kelly (App. 78-99) 
clearly indicates that the Union’s sole object in refusing 
to handle these pre-piped units was the preservation of 
traditional unit work.‘ More descriptive of the issue in 
this case would be the description of this dispute given by 
the Engineer of the Hospital, Noble, in a letter to the 
Hospital officials: ‘‘In conclusion, this is a problem not 
of the owner nor the Architect or Engineer of the Project, 
but one of Page Plumbing and Heating Company and the 
Union” (G.C. Ex. 9, App. 130).° 


Il. ARGUMENT 


A. Respondents Are in Error When They Argue That Enforce- 
ment of a Primary Work Preservation Clause Against a 
Primary Employer Who Does Not Have the Right To Con- 
trol Is Activity With a Secondary Object 


The Respondents demonstrate a preoccupation with the 
fact that Page Plumbing could not satisfy the Union’s 
demands without either ceasing to do business with another 
person or, at least, without altering its method of doing 
business with another person. From the factual premise 
that the enforcement of a work preservation clause in this 
case would cause one employer to cease doing business with 
another, the Respondents derive the remarkable legal con- 
clusion that, therefore, the Union’s object is, by definition, 
secondary. 


4 Moreover, an expression of hope or a hoped-for desire by the Union or its 
officers in no way detracts from the primary nature of the Union's conduct. 
E.g. Seafarers Int'l Union v. NLRB, 105 U.S. App. D.C. 211, 265 F. 2d 
585 (1959). 


5 Similarly, Nelsen, the Architect of the Hospital, stated in a letter to the 
Hospital that: ‘‘This union dispute is entirely outside of the responsibility 
and jurisdiction of the Owner, the Architect and the Engineer and is the 
vole problem of the Contractor’* (G.C, Ex. 10, App. 122), 


4 


Without reiterating what has previously been discussed 
in your Petitioner's initial brief (pp. 32-35), it is sufficient 
to state that the conclusion reached by the Respondents is 
totally without support in the statute or the cases constru- 
ing it. It should be obvious that the enforcement of any 
valid work preservation clause against any primary em- 
ployer will always result in a cessation of business. For 
instance, the Amici assert in their brief that, in National 
Woodwork Mfrs. Ass’n v. NLRB, 386 U.S. 612 (1967), the 
struck employer, Frouge, could satisfy the Union’s de- 
mands ‘‘without disrupting contractual relations wtih other 
persons...” (Amici Brief, p. 18). An examination of 
the facts, however, makes it clear that the union’s enforce- 
ment of its work preservation clause would, by absolute 
logical necessity, cause Frouge to cease doing business with, 
or at least alter its method of doing business with, the 
supplier of the prefabricated doors. Therefore, stating 
that an inevitable result of the union’s conduct is to cause 
a modification or termination of a business relationship is 
simply the relation of an obvious truism and it in no way 
answers the critical question of what was the object of the 
union in causing such a result.° 


It is at this point—the determination of a union’s object 
in procuring and enforcing a work preservation clause— 
that the Supreme Court’s mandate in National Woodwork 
to analyze ‘‘all the surrounding circumstances’’ must be 
utilized. 


6The suggestion in the Board’s Brief (fn. 6, p. 11) that this Court, in 
IBEW, Local 480 v. NLEB, — US. App. D.C. —, 413 F. 2d 1085 (1969), over- 
ruled the well established principle that incidental and even inevitable secondary 
effects do not detract from the legality of primary activity is unfounded. On 
the contrary, this Court in that very case stated that: ‘Pushed to the extreme, 
the whole motion of distinguishing between primary and secondary activity 
rans up against the premise of the law that a man intends the known and 
probable consequences of bis actions. If this principle were applied in deter- 
mining Section 8(b) (4) (4) and (ii) (B) violations, the Act’s attempt to 
distinguish between primary and secondary activity would abort’’. 413 
F. 24 at 1991. 
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B. The Respondents Do Not Explain How the “Right To Con- 
trol” Test Is Valid Under the Supreme Court's Mandate in 
National Woodwork To Examine “All the Surrounding 
Circumstances” 


Reading the Respondents’ treatment of the Supreme 
Court’s decision in National Woodwork, the casual observer 
might be led to the conclusion that the Supreme Court de- 
cided a footnote instead of a case. All footnotes to the 
contrary notwithstanding, the Court did establish certain 
significant legal precepts in its National Woodwork de- 
cision and these precepts clearly prohibit the per se appli- 
cation of the right to control test. 


The Court held that unions may include in collective bar- 
gaining agreements and enforce by economic sanctions 
clauses which are designed to preserve historical and tra- 
ditional work for members of the bargaining unit. More 
importantly, however, the Court established a precise 
methodology for determining if a union’s object in making 
and enforcing its work preservation clause against a signa- 
tory employer is primary or secondary. The Court held 
that the resolution of this all-important question can be 
made only after an evaluation of ‘‘all the surrounding cir- 
cumstances’. It is with this mandate of the Supreme Court 
that the right to control test is inconsistent and irrecon- 
cilable. 


At no time do the Respondents tell this Court how 
the Supreme Court’s mandate to examine ‘‘all the sur- 
rounding circumstances”’ can be reconciled with a per se 
application of a test that considers no factor other than 
the right to control. Although the Respondents refuse 
to recognize this inconsistency and dismiss as ill founded 
the Court decisions which have declared the right to 
control test incompatible with National Woodwork, it 
is respectfully submitted that the Cireuit and District 
Courts which have examined the right to control test 
after National Woodwork, and all of which have unani- 
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mously rejected the test," presented compelling judicial 
recognition of its invalidity.® 


C. The Respondents’ Contention That Secondary Conduct Can- 
not Be Used To Enforce a Collective Bargaining Agree- 
ment Is Correct But Irrelevant to This Case 


The Respondents’ refusal to follow the methodology 
of National Woodwork leads inevitably to another mis- 
application of the pertinent legal principles. In its brief, 
the Board stated ‘‘the application of secondary pressure 
is not converted into primary activity simply because the 
union demand has support in the collective bargaining 
agreement with the struck employer’ (Board Brief, p. 
12: emphasis added). This is a correct statement of the 
principle of law but it in no way assists in determining 
the threshold question of whether the pressure is or 
is not “secondary”. It is at this very step in the syllo- 
gism that the Respondents err. The Respondents take 
this principle and, without ever making an analysis to 
determine if the Union’s enforcement of its work preser- 


7 NLEB v. Local 164, IBEW, 388 F. 2d 105 (3rd Cir., 1968); American 
Boiler Mfors. Ass’ ¥. NLEB, 404 F. 2d 556 (8th Cir. 1968) ; Beacon Castle 
Square Bldg. Corp. v. NLEB, 406 F. 2d 188 (1st Cir., 1969); Danielson v. 
Pointers District Council No. 20, 305 F. Supp. 1108 (S.D.N.Y., 1969); 
Botenberg v. Plumbers Local 15, United Association, 304 F. Supp. 880 (D.C. 
Minn., 1969). 


8 The imaginative argument in the Board’s brief (p. 14) that Holy Cross 
Hospital and not Page Plumbing occupies the same relative position that 
Prouge oeeupied in National Woodwork cannot withstand a critical analysis. 
Page, like Frouge, was the employer of the men refusing to work; Page, 
like Frouge, was signatory to and bound by the work preservation agreement; 
and Page, like Frouge, attempted to compel the men to work in violation of 
their collective bargaining agreement. 

Moreover, the latest pronouncement by the Board on this subject indicates 
that the Union may very well be unable to take action against the very em- 
ployer whom the Board terms primary because there was no contract between 
Page Plumbing and Holy Cross Hospital. Bricklayers’ ¢ Stone Masona Union 
Local No. & (California Comerete Systems), 180 NLRB No. 3, 72 LRRM 1612 
(1969). (Sinee the summary of this case in LRRM does not contain essential 
facts, a copy of the Board’s official Decision and Order in lodged with the 
Clerk of the Court for the Court’s convenience). 
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vation clause is primary or secondary, assume that the 
conduct is secondary and then pronounce that such sec- 
ondary activity cannot be defended on the grounds that 
it is undertaken to enforce a collective bargaining agree- 
ment. This process of reasoning does not assist one iota 
in determining if the object of the union, which is the 
ultimate question in this case, is primary or secondary. 


The Respondents’ preoccupation with the question of 
what activity can be legitimatized by a collective bargain- 
ing agreement is attributable to their misreading of the 
Supreme Court’s decision in Local 1976, United Brother- 
hood of Carpenters, etc. v. NLRB (Sand Door), 357 U.S. 
93 (1958). 


In Sand Door, the Supreme Court was faced with the 
narrow question of whether admittedly secondary activity 
by a union was immunized from the proscriptions of Sec- 
tion 8(b)(4)(A)® by a ‘‘hot cargo’? clause” in the col- 
lective bargaining agreement which contractually sanc- 
tioned such activity. The Court made it explicitly clear 
that the issue in the case was not whether the activity 
was secondary or primary but whether a hot cargo clause 
in a collective bargaining agreement can legalize admit- 
tedly secondary activity.” 


® This Section was the predecessor to Section 8(b) (4)(B). 


10 The sceondary nature of the hot cargo clauses involved was hardly in 
dispute, One clause stated that ‘workmen shall not be required to handle 
non-union materials’’, 357 U.S, at 95. The other stated: ‘Members of the 
union shall not be allowed to handle or haul freight to or from an unfair 
company ....’* Id. at 97. 


11 The Court stated that: ‘‘We therefore find it unnecessary to consider 
other contontions now made by Petitioners on issues resolved against them by 
both the Board and the Court of Appeals... (2) whether there was substan- 
tial evidence to support the Board's conclusion that the union conduct was 
not primary activity outside the scope of 4 8(b)(4)(A) ...’° 357 U.S. at 
96, fn. 1. The Court further indicated the narrow scope of the question 
when it stated: ‘The question is whether a hot cargo provision, such as is 
found in the collective bargaining agreements in these cases, can be a defense 
to a charge of an unfair labor practice under §8(b)(4)(A) when, in the 
absence of such a provision, the union conduct would unquestionably be a rio- 
lation, Td. at 101 (emphasis added), 


With the issue thus clearly delineated, the Court pro- 
ceeded to hold that secondary activity cannot be immu- 
nized from the penalties of the secondary boycott pro- 
visions of the statute by contractually agreed upon “‘hot 
cargo” provisions. The Court’s hokiing is not concerned 
with the question of determining if conduct is or is not 
secondary. 


The Sand Door principle only becomes operative after 
it has been determined that the conduct involved is sec- 
ondary. Before the Sand Door test may be applied, it 
is necessary to first test the conduct involved by the criteria 
enunciated by the Court in National Woodwork to de- 
termine whether it is primary or secondary. 


When construed properly, the principles of National 
Woodwork and Sand Door are perfectly harmonious: the 
rule of National Woodwork is applied to determine if the 
union’s enforcement of a work preservation clause is 
primary or secondary; then, if the activity has a sec- 
ondary object, the Sand Door principle becomes opera- 
tive to prohibit its continuance even if sanctioned by a 
secondary clause in a collective bargaining agreemen “= 


With these principles in mind, it is readily discernible 
that the cases relied upon by the Respondents for the 
proposition that a union may not enforce a work preser- 
vation clause against a signatory employer are inapposite. 
For instance, in Local No. 636 v. NLRB, 108 U.S. App. 
D.C. 24, 278 F.2d 858 (1960), the Court found that the 
union’s object in instructing its members working for 


12 Even the Board itself has recognized that the Sand Door principle is 
relevant only after it has been ascertained that the union activity in question 
is, in fact, srondary. In International Longahoremen ', Aan’n (Board of Har- 
bor Comm'rs), 127 NLEB 1178 (1962), the Board stated: ‘‘It was, of 
course, well established even prior to the 1959 amendments that otherwixe 
unlawful secondary conduct by a union is not protected activity because such 
ronduet is for the purpose of enforcing « hot eargo clause... - [citing Sand 
Door)... ."" Td. at 1182, fn. 6. 
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United Engineers to refuse to install Westinghouse pipe 
was clearly secondary. The Court itself stated: ‘‘Thus, 
in the case here, the union was in fact using ‘economic 
pressure’ under the guise of a dispute with United En- 
gineers, with an object to force Edison to refrain from 
purchasing pipe not fabricated in United Association 
shops’’. 180 U.S. App. D.C. at 30. After having found 
that the object of the union’s activity was not preser- 
vation of work for members of the bargaining unit but 
was instead the secondary object of compelling the use 
of union label pipe, the Court correctly applied the Sand 
Door principle to hold that this secondary activity could 
not be sanctioned by a collective bargaining agreement. 
It is obvious that this case in no way adds to or detracts 
from the criteria established by the Supreme Court in 
National Woodwork to determine in limine if the conduct 
‘in question is primary or secondary. 


Similarly, in Local 5, United Association Vv. NLBB, 116 
U.S. App. D.C. 100, 321 F.2d 366 (1963), the union, which 
had a dispute with the general contractor (Venneri), re- 
fused to refer men to a subcontractor (Akron). After 
reviewing all of the evidence, the Board and the Court 
determined that the union’s activity was secondary be- 
cause: ‘The record . . . indicates that the real target 
of the union’s conduct was the subcontracting policy of 
Venneri”. 116 U.S. App. D.C. at 103. Again, after 
having determined that the union had a secondary ob- 
ject, ic. altering the subcontracting policies of a neutral 
general contractor, it quite properly refused to hold such 
secondary activity legal because of a contract provision. 


13 It should be noted that, although the Respondents rely heavily on cases 
such as Local 636, United Association Vv. NLER, supra, and Local 5. United 
Association Vv. NLRB, supra, the Court in both eases relied on numerous 
evidentiary facts which supported the Board's conclusion that the union had 
a secondary objective: the Court did not simply rely on a per se application 
of the right to control test. 
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This Court itself has given explicit recognition to the 
limited nature of the Supreme Court’s holding in Sand 
Door. For instance, in Local No. 636 v. NLRB, supra, 
the Court stated: ‘*That case teaches us that regardless 
of the legitimacy of the end sought by the union, it 
cannot engage in secondary pressure to obtain it.”? 116 
U.S. App. D.C. at 100 (emphasis added). Addressing 
itself directly to the question of work preservation, this 
Court in Retail Clerks Local 770 v. NLRB, 111 U.S. App. 
D.C. 246, 296 F.2d 368 (1961), stated that: ‘‘The Su- 
preme Court settled in the Sand Door case... - that a 
contract cannot legalize a strike which would otherwise 
be illegal under Section 8(b)(4).”” 111 U.S. App. D.C. 


at 251." 


The correct interrelationship of these cases is demon- 
strated in a series of cases decided by the Court of Ap 
peals for the Third Circuit. In two early cases, the 
Third Cirenit approved the Board’s use of the right to 


control test2> After the Supreme Court’s decision in 
National Woodwork, the Third Circuit reconsidered its 
position and reversed the Board’s use of the right to 
control test* At the same time, post-National Woodwork, 
the Third Circuit continued to apply the Sand Door 


14 The implication in the Respondents’ arguments is that a union’s preser- 
vation of traditional bargaining unit work can be defended only on the 
grounds that the work is preserved via a contractual clause. This Court 
specifically rejected such an argument in Retail Clerks Local 770 v. NLEB, 
wupra, when it stated: 


“‘The question here, then, is whether the employees had a right to enforce 
their work rights when they had a bargaining agreement respecting the 
terms and conditions of the work, absent a specific provision respecting 
subcontracting. It seems clear to us that they did have such a right ...- 
We think employees, even absent a specific anti-subcontracting provision, 
could enforee their right to work contemplated by a bargaining agree- 
ment.’’ 111 U.S. App. D.C. at 251. 


15 NLEBB +. Local 1291, ILA, 332 F. 2d 559 (3rd Cir., 1964) ; NLEB v. Int'l 
Lomgshoremen's Asan, 231 F. 24 712 (3rd Cir., 1964). 


1% NLEB v. Local 164, IBEW, 288 F. 2d 105 (3rd Cir., 1968). 
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principle to hold illegal union activity which was clearly 
secondary and which the union attempted to justify on 
the basis of certain contractual provisions.” Therefore, 
viewed in their proper perspectives, the holdings of Na- 
tional Woodwork and Sand Door are perfectly compli- 
mentary and neither in any way justifies the rather 
startling legal conclusions drawn by the Board. 


D. The Respondents Err in Suggesting That This Court Should 
Give Deference to the Board’s Per Se Right To Control 
Test 


The Respondents readily point out that ‘‘the distinc- 
tion between legitimate ‘primary activity’ and banned 
‘secondary activity’ does not present a glaringly bright 
line’? (Board’s brief, p. 7; see Amici brief, pp. 12-13). 
After stating this truism, the Board proceeds to ignore 
this Court’s warning that ‘‘no rigid rule which would 

_ make [a] few factors conclusive is contained in or 
deductible from the statute’’** and draws a ‘*blindingly 
bright line’’. 


After having arbitrarily decided upon its own concept 
of the appropriate ‘‘glaringly bright line’, the Board 
then suggests that such an arbitrary selection should be 
given deference by the Courts. 


It is too late in the day for the Board or the Amici 
to argue that the Board has unbridled and unreviewable 
authority to classify conduct as secondary when their de- 
cision is wholly lacking statutory or judicial authority. 
In cases involving issues very similar to that presented 
in the instant case, the Supreme Court itself has had 
to reverse the Board for its broad application of per se 
rules of decision. See, e.g-, Local 357, IBT v. NLRB, 365 


17 NLRB v. New York Lithographers Union, 335 F. 2a 551 (3rd Cir, 1967). 


In Saler Drivers v. NLEB, 97 U.S. App. D.C. 173, 176, 229 F. 2d 514, 517 
(1955). 
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US. 667 (1961): NLRB v. Insurance Agents Int’l, 361 
U.S. 477 (1960)." The Court’s comment in the Insurance 
Agents case is particularly appropriate here: 


But recognition of the appropriate sphere of the ad- 
ministrative power here obviously cannot exclude all 
judicial review of the Board’s actions... Where 
Congress has in the statute given the Board a ques- 
tion to answer, the courts will give respect to that 
answer, but they must be sure the question has been 
asked. Id. at 499. 


This is a perfect description of what the Board has done 
in this case—it has never asked the question of what 
was the object of the union in enforcing its work preser- 
vation clause: if it had, the answer would have been 
obvious—the preservation of unit work. It is not a 
question, as suggested by the Amici (Amici Brief, p. 13), 
of the Court second guessing the Board on what relevant 
factors should be examined—the Supreme Court in Na- 
tional Woodwork has already established the relevant 
factors to be considered and the methodology for applying 
them to work preservation disputes. The fact is that 
the Board in this case never asked the pertinent ques- 
tion and, therefore, never examined the relevant factors 
announced by the Court in National Woodwork. 


E. The Respondents’ Characterization of Page Plumbing as a 
Neutral in This Dispute Is Error 


A theme that runs throughout the briefs of the Re- 
spondents is that, since Page Plumbing does not have the 
right to control, it is a neutral as far as the Union is 
concerned. As a simple matter of semantics, it is diffi- 
cult to determine what the Board’s concept of neutral 
is: and it is even more difficult to understand how the 


19 This Court has on a number of occasions reversed the Board for errors 
in its determination of secondary boyeott issues. See, e.g Retail Clerka Union 
Local 779 ¥. NLEB, 111 U.S. App. D.C. 246, 296 F. 2d 368 (1961); Sales 
Drivers v. NLEB, 97 U.S. App- D.C. 173, 229 F. 2d 514 (1955). 
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Board can maintain that the Union had no grievance or 
dispute with Page Plumbing. It was Page Plumbing 
which had contractually guaranteed its employees the 
work in dispute; it was Page Plumbing which, with full 
knowledge of this legal and binding work preservation 
clause, entered into a construction contract which breached 
its pre-existing collective bargaining agreement; and it 
was Page who was insisting that its employees work in 
direct violation of the collective bargaining agreement 
under which they were employed. Under any commonly 
known definitional system, it would have to be conceded 
that the Union did have a dispute with Page Plumbing, 
and Page is anything but a neutral in this dispute. 


The Respondents’ attempt to further buttress their pre- 
determined conclusion that the Union’s object was sec- 
ondary by a process of elimination—since Page Plumbing 
did not have the right to control, and the Union must 
have had some object—then this object, therefore, must 
have been to cause Page Plumbing to cease doing busi- 
ness with Holy Cross Hospital. 


The flaw in this rationale is that it totally ignores the 
substantial and exclusively primary objectives which the 
Union had in refusing to handle these pre-piped units 
for Page Plumbing. 


First, by refusing to handle these pre-piped units, the 
pipefitters were preserving their traditional and historic 
job site work. If Page Plumbing was going to put in 
the fan coil units, it was going to abide by its pre-existing 
contract with the Union. If the pre-piped units were to 
be installed on this job, they were going to be installed 
by someone other than Page’s pipefitters. 


By refusing to handle these units, the pipefitters em- 
ployed by Page Plumbing were refusing to participate in 
the breach of a primary clause of the very collective 
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bargaining agreement under which they were employed. 
The preservation of the integrity of a collective bar- 
gaining agreement—all the terms of which are primary 
—by enforcing it against the employer bound by it can 
hardly be considered activity with a secondary object. 
There is certainly no principle of law that says that 
these men can be compelled to work in direct violation of 
a legal primary term and condition of employment con- 
tained in their collective bargaining agreement. 


The critical point that the Respondents fail to appre- 
ciate in these right to control eases is that the primary 
employer—a party such as Page Plumbing—has delib- 
erately created the very dilemma from which it pleads 
for the Board to extricate it. It was Page, not the 
Union and not the Hospital, that knowingly entered into 
mutually exclusive contractual commitments, and it was 
Page which must suffer the consequences. It is incon- 
ceivable that Congress could have intended the secondary 


boycott provisions of the Act to be a shield from behind 
which employers could, with complete impunity, emascu- 
late their own collective bargaining agreements.” 


This point has not gone unnoticed by the more objec- 
tive observers of the law of secondary boycotts.** One 


— 

>» The suggestion by the Board that ‘‘in some circumstances extrinsic evi- 
denee would require 2 conclusion that all the union is seeking is the struck 
employer’s recognition of and reparation for a departure from control require- 
ments’? must be recognized for what it is—a blatant attempt by the Board 
to administratively reverse the National Woodwork decision. If this suggestion 
were followed, it would result in the rule of law that primary work preserva- 
tion elanses could be enforced only by a breach of contract suit. This would 
mean that, in direet contradiction of the statute and the National Woodwork 
decision, the enforeement of primary work preservation clauses would be 
treated in the same fashion as the enforcement of secondary construction in- 
dustry proviso clauses (see Petitioner’s Brief, p. 27, fn. 22). 


21 See, ¢.9-, Lesnick, Job Security and Second Boycotts: The Reach of NLRA 
$$ 8(b)(4) and 8(¢), 113 U. Pa. L. Rev. 1000, 1036-39 (1965). 
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law review commentary has made the accurate observa- 
tion that: 


Even if this rule [Right to Control] were theoretically 
justifiable, the possibilities of flagrant exploitation 
cast doubt on the rule’s viability in a rational world 
_., After Consolidated Edison, one ‘wonders whether 
the subcontractor employee should even bother to 
bargain for work-preservation rights. The project 
owner will have no difficulty in writing contract pro- 
visions circumventing union safeguards by withdrawal 
devices or architectural specifications requiring pre- 
fabricated materials . . . The modern primary-sec- 
ondary analysis requires the complete abandonment 
of the present ‘‘right of control”’ rule. 


CONCLUSION 


For the foregoing reasons and those stated in the Peti- 
tioner’s initial brief, it is respectfully requested that the 
Board’s Section 8(b)(4)(B) Decision and Order be set 
aside and enforcement of the Order denied. 


Respectfully submitted, 


Martix F. O’DoxocHUE 
Patrick C. O’DoNoGHUE 
1912 Sunderland Place, N.W. 
Washington, D. C. 20036 
Counsel for Petitioner, 
Local Union 636, United 
Association 


March 2, 1970 


22 Note, Secondary Boycotts and Work Preservation, 77 Yale LJ. 1401, 
1416 (1968) (emphasis added). 


